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P-R-O0-C-E-E-D-I-N-G-S
9:50 a.m.

CHAIRMAN GRIFFIS: Good morning, ladies and
gentlemen. I'm going to call to order the 21°° of
March, 2006 Board of Zoning Adjustments of the
District of Columbia Public Hearing. My name is Geoff
Griffis, Chairperson. Joining me today is the Vice
Chair, Ms. Miller, and also Mr. Etherly. Representing
the National Capital Planning Commission, with us is
Mr. Mann, a very good morning, sir, and also
representing the Zoning Commission we are pleased to
have Mr. Hood with us this morning.

Copies of today’s hearing agenda are
available for you, please pick that up and you can see
where you are on our chronology for this morning’s
cases.

I want to welcome all of you who have not
been here since we finished our renovations to our new
hearing room and note a few very important aspects.
First of all, all proceedings before us, before the
Board of Zoning Adjustments of the District of
Columbia are recorded. They are recorded in two
important fashions. The most important is the court
reporter sitting on the floor to my right is creating

the official transcript.
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5

We are also being broadcast live on the
Office of Zoning’s website, so attendant to both of
those we ask several things. First, please pick up
two witness cards that are available at the table as
you are entering the hearing room, or also the table
in front of us where you will provide your testimony.
Those witness cards should be filled out prior to
coming forward to speak to the Board and be given to
the court reporter sitting to my right. That is,
obviously, so that we can get your name correctly put
into the record and the transcript.

I would also ask at this time that people
turn off cell phones and any other aspects that might
create noise or distractions for those giving witness
testimony rather, and also would disrupt the
transmission of our proceedings.

Our proceedings will be in this order for
both special exceptions and variances. First, we will
hear from the Applicant and the presentation of their
case. Secondly, we will hear from Government reports
attendant to the application. Third, we will hear
from the Advisory Neighborhood Commission. Fourth, we
are going to hear from persons or parties in support
of an application. Fifth would be persons or parties

in opposition to an application. Sixth, finally, we
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6

hear from the Applicant again, any rebuttal witnesses,
closing remarks, summations that they might have.

So, basically, we hear from the applicant,
all the other agencies and reports and persons, and
then we finish with the applicant again.

Cross examination of witnesses is
permitted by the applicant and the parties established
in each case. The ANC within which the property is
located is automatically a party in the case and,
therefore, will be able to conduct a full hearing,
rather a full case presentation and also cross
examination of all witnesses.

The record will Dbe closed at the
conclusion of the hearing on every case. This is a
very important aspect to understand. The Board will
be deliberating only on the record that’s created
before us today or in the hearing, or with information
that has been submitted into the record, or
information that we request be put into the record.
So, to be absolutely clear, after the hearing in a
case this public hearing is finished, we will close
the record. That record, of course, 1is what we will
deliberate on. So, 1t’s important to get all the
information into the record that you want us to review

and deliberate on, whether it be written submissions

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

.
into the record or whether it be oral testimony today.

The Sunshine Act does require that all
proceedings before the Board of Zoning Adjustment be
held in the open and before the public. We do enter
into Executive Sessions, both during or after hearings
on a case. We use these sessions limitedly, but we
use them for reviewing the record that’s been created
and/or deliberating on cases. That is in accordance
with our rules, regulations and procedures. It is
also in accordance with the Sunshine Act.

As I have said, the decision of this Board
on all cases that appear before us must be based
solely and distinctly on the record that’s created
before us. So, we ask that people present today not
engage Board members 1in private conversation, you
know, in the hallways, or in the recess, do not
approach the bench. Obviously, that may give the
appearance of individual Board members receiving
information that is outside of the public record.

To that, let me say a very good morning to
Ms. Bailey with the Office of Zoning, on my very far
left, Ms. Rose also with the Office of Zoning, Ms.
Glazer with the Office of Attorney General, and Mr.
Moy with the Office of Zoning.

At this time, actually, at this time let
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8
me ask for all those people present in any of the
cases on our morning schedule if you would stand and
give your attention to Ms. Bailey she’s going to swear
you in.

MS. BAILEY: Would you please raise your
right hand?

(Whereupon, participants sworn.)

CHATIRMAN GRIFFIS: Thanks a lot, thank you
all very much, and thank you, Ms. Bailey.

With that then, let’s move to preliminary
matters. Preliminary matters are those which relate
to other case rule or should be heard today, requests
for postponements, continuances, withdrawals, with the
proper and adequate notice that’s been provided, these
are all elements of preliminary matter.

Let me ask Ms. Bailey first if you are
aware of any preliminary matters for the Board’s
attention, and then I would say if anyone here has a
preliminary matter you can come forward and have a
seat at the table in front of, as an indication of
having a preliminary matter.

Ms. Bailey.

MS. BAILEY: Mr. Chairman, members of the
Board, good morning.

Should I preempt Mr. Tummonds?
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CHATRMAN GRIFFIS: Absolutely.

MS. BAILEY: I believe he has a preliminary
matter associated with No. 17447.

CHAIRMAN GRIFFIS: Excellent, and that
would be a request for a postponement, 1is that
correct, Ms. Bailey?

MS. BAILEY: Yes, sir.

CHAIRMAN GRIFFIS: Excellent.

Mr. Tummonds, a very good morning to you.
If you wouldn’t mind introducing yourself for the
record.

MR. TUMMONDS: Absolutely.

Good morning, my name is Paul Tummonds,
with the 1law firm of Pillsbury, Winthrop, Shaw,
Pittman, here this morning on behalf of 2142 O Street
LLC, the applicant in BZA Application No. 17447.

Real  Dbriefly, on March 6" we had
submitted a letter requesting a postponement of this
case. We have met with the ANC, with the Office of
Planning, and with Mr. Tony Vincent, who is seated to
my right, who is our adjacent neighbor. We think that
a postponement will allow us to address some
outstanding issues with regards to shadow studies,
impacts of the proposed application on Mr. Vincent’s

property, and we believe that a postponement would
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allow us to come before the Board when this case is
rescheduled and have, really, all of the questions,
answers there for the Board.

CHAIRMAN GRIFFIS: Right.

I note that we don’t have an Office of
Planning’s report in this case, as of Friday. Have
you -- is that also your understanding?

MR. TUMMONDS: Yes, and we made the Office
of Planning aware of this postponement.

CHATRMAN GRIFFIS: Okay.

MR. TUMMONDS: They thought it made sense.

CHAIRMAN GRIFFIS: Mr. Vincent, if you
wouldn’t mind stating your name and address for the
record.

MR. VINCENT: My name is Anthony Vincent.
I own the property and live at 2138 O Street, N.W.

CHATRMAN GRIFFIS: Thank you.

And, you requested party status in this
case, 1s that correct?

MR. VINCENT: That’s correct, I have.

CHAIRMAN GRIFFIS: Are you wanting to go
ahead with that today, or are you willing to postpone
that for the new case date?

MR. VINCENT: I’'m not sure that I know the

answer to that, sir. It seems to me that we probably

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11
should go ahead with it now, and then we can decide
whether we are in opposition or support, as we move
forward.

CHATRMAN GRIFFIS: Okay.

It was my full indication that we would
call this case in the chronology, so that we could
establish a party status in this case.

As you came forward, I thought I’'d ask Mr.
Vincent if he was postponing his request for party
status, because of what might move ahead.

It seems 1like communication is clear.
I’11 leave it to the Board, we should probably just
call this and get this done, it’s probably the most
fast and effective way to do that.

In which case, why don’t we do that.
We’1ll just change the chronology.

MR. VINCENT: Sir, my understanding was I
had no choice but to do party status today or not at
all, so if the Board will continue to allow us to be
in process to the postponement date, I’'d be happy to
postpone that.

CHATIRMAN GRIFFIS: I don’t have any
difficulty with that. We can take it all up at the
new date. Obviously, there may be, as things work

out, there may not be a request for party status in
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opposition. I think --

MR. VINCENT: Correct.

CHAIRMAN GRIFFIS: -- if I glean the ideas
of what’s happening here, we are going to go off and
work on making this a little bit more understandable,
if not changed.

I think that’s an appropriate way to go
about everyone’s utilization of time.

MR. VINCENT: I completely agree. My
concern again was that we wouldn’t have an opportunity
to do it at the next session.

CHAIRMAN GRIFFIS: Right, and we often do
it, it would still be timely, you are timely, the
request was timely submitted. As we set this off, we
are not going to restart the clock on this, but we
would, obviously, not have to remove anything from the
record that’s already in.

That being said then, there was a request
for June or July. We are already advertised out to
July, and have been setting things in -- rather June,
I think we are probably looking at something closer in
July then.

Mr. Moy, or do you -- Mr. Trummonds, do
you have a particular date in mind that we might try

and facilitate?
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MR. TUMMONDS: It’s my understanding in
talking with staff that you are scheduling cases for
July 25%, I believe July 18" is full, so the 25
works for us.

MR. MOY: That’s correct, that’s great.

CHAIRMAN GRIFFIS: Excellent, I see no
difficulty in making that then, unless anyone else has
any comments on 1it.

Very well, let’s set that for the 25" of
July, we’re setting it, and, Mr. Moy, was that an
afternoon case?

MR. MOY: Either one, vyou have vyour
preference, sir.

CHAIRMAN GRIFFIS: Mr. Trummonds?

MR. TUMMONDS: Either one works for us.

CHAIRMAN GRIFFIS: Let’s set this for the
morning, it’s the first case in the morning, at this
point, obviously, we are going to set two other cases,
I would imagine, on this, Jjust like we did this
morning. Well, there it is, the 25" of July then.
We won’t have any other further notice of this.

Obviously, you are going to stay in close
communications. We’ll take up the party status
request at that time, if it maintains its status, and

we’ll move ahead there.
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Anything else?

MR. TUMMONDS: Nothing.

CHATRMAN GRIFFIS: Excellent, thank vyou
all.

MR. TUMMONDS: Thank you.

CHAIRMAN GRIFFIS: Appreciate it, and look
forward to seeing a very successful hearing on that
date.

That being said, let’s move ahead and call
the next case for the morning.

MS. BAILEY: Application No. 17450 of James
Fife and Catherene McCulloch, pursuant to 11 DCMR,
3104.1, for special exception to allow a rear addition
to an existing single-family road dwelling under
Section 223, not meeting the lot occupancy
requirements, that’s Section 403, and nonconforming
structure provisions, Subsection 2001.3. The property
is zoned R-4, and it’s located at 614 A Street, N.E.,
Square 867, Lot 97.

CHATIRMAN GRIFFIS: Excellent, thank you all
very much. Good morning.

I'm going to have you introduce yourselves
for the record.

MS. FOWLER: Hi, my name is Jennifer

Fowler, I’'m the architect working on the project.
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CHAIRMAN GRIFFIS: Excellent, and with you
today 1is?

MS. McCULLOUGH: Catherene McCullough, one
of the owners of the property.

CHATIRMAN GRIFFIS: Thank you.

MR. FIFE: I’'m James Fife, the other owner.

CHATRMAN GRIFFIS: Excellent, and good
morning to you all.

Ms. Fowler, I'm going to say that this
record is absolutely full on this. I think it’s
clear, concise, and complete. I’l1l give you an
opportunity to say as much as you’d like, but I would
ask if you wanted to stand on the record.

MS. FOWLER: The only comment I have, I
have been working with Mr. Rice on this, and we have
been under the assumption originally that the front,
there’s a little section of front yard that’s on their
property, so the bay doesn’t project into public space
completely.

And, we originally had calculated that --
had not counted that against our lot coverage. So,
once we started working together on, you know,
confirming the numbers for the report, it came to be
that we had to remove a foot from the addition. So,

now we are talking about a 17-foot addition, with a
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three-foot balcony.

Having conferred with my clients on this,
they would actually prefer to have the addition be the
extra three feet. Is there any possibility that we
can have approval for the addition to be the full 20
feet and eliminate the balcony at this point?

CHAIRMAN GRIFFIS: What is -- the balcony
projection of 38 square feet would allow you to stay
under the lot occupancy of 70 percent?

MS. FOWLER: Right, we would stay in the 70
percent, but rather than having a balcony that’s three
feet deep we would propose that the addition extend
three feet.

CHATRMAN GRIFFIS: Do you have
documentation on that today?

MS. FOWLER: No, I don’t.

MS. McCULLOUGH: We just found out this
morning that we were losing this foot on interior,
just when we were waiting this morning. We did not
know that, so we thought, gee, now we are only getting
a two-foot addition to the house, which hardly seemed
worth all the process we’ve gone through, and so it
wasn’t until just, you know, 30 minutes ago that we
learned that we were losing a foot off the three foot

addition to the house.
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CHAIRMAN GRIFFIS: I mean, I’'m amenable
either way, I don’t think we have any opposition to
doing that. It seems like maybe we should pause a
moment and see what the implication is to maintain
this.

One of the implications, of course, you
are under 223, which 1is, you know, a special
exception. Obviously, if we have that additional
square footage it turns to a variance.

MS. FOWLER: Well, we are still staying
below 70 percent.

CHAIRMAN GRIFFIS: Right, no, I understand
that, I'm trying to figure out if we maintain the
drawings as is, and not lose that three foot balcony,
which seems to be, you know, very diminutive expansion
of this, that was Jjust an attached second level
projected balcony, is that correct?

MS. FOWLER: Correct.

MR. FIFE: Correct.

MS. FOWLER: We would even consider
possibly a two-foot balcony, or maybe if we can gain
that one foot back, so they could at least be where
they were, and then they could do a small balcony or
not at that point.

MS. McCULLOUGH: It’s Jjust that the two
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feet -- we Jjust found out this morning that the
addition would be only two foot in the interior, I
thought, well, the three feet I needed was to put the
refrigerator in, now with two feet I can’t even put a
stove or a refrigerator, because all that interior
space was for the kitchen, interior kitchen. So,
losing that one foot allowed me not to fit any
appliance in that foot.

CHAIRMAN GRIFFIS: Yes, 1t doesn’t make
sense to take it out of the -- take it out of the
proposed addition area. It seems to make a lot more
sense to take it out of the balcony.

MR. FIFE: Yes.

CHAIRMAN GRIFFIS: SO, let me Jjust get
clarification, you were calculating the lot occupancy
from the fascia of the building, not from the bay.

MS. FOWLER: I had not considered the front
-—- from the front of the house to the property line in
the front, had not realized that’s considered open
court that would have to be five feet in order to not
count towards the lot occupancy. That’s my
understanding.

But, I originally had not counted that
towards the lot coverage, and what that equates to is

about a foot off of the back of the addition.
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(Whereupon, Board confers.)

CHAIRMAN GRIFFIS: Sorry, we are just
trying to ascertain, the discrepancy would be a foot,
is that correct?

MS. FOWLER: Correct.

CHATRMAN GRIFFIS: And, so, I guess the
Board was wondering the comments that were just made
about the appliances, we are not seeing how that was
actually impacting.

MS. McCULLOUGH: Well, it was five foot --
the interior expansion that we are losing, Dbecause
most of this has, you know, we are losing a foot of
actual floor space in the house, because that’s the
part we are going to be taking back. We couldn’t make
the balcony any smaller than three feet, because it
wouldn’t kind of sustain having it.

CHAIRMAN GRIFFIS: Right.

MS. McCULLOUGH: So, that means we would
have to take this one foot off the interior space of
the house, and that interior -- the reason I was
adding three feet was to add enough space to put the
refrigerator --

MS. FOWLER: To expand the kitchen.

MS. McCULLOUGH: -- expand the kitchen and

put a refrigerator, appliance space.
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CHAIRMAN GRIFFIS: But, if you had to take
a foot off, why wouldn’t you take a foot out of the
sitting room on the first level?

MS. McCULLOUGH: Because we don’t want to
lose that and make it any smaller than 1t 1is
currently, that’s why we kept it the same size in the
expansion, it’s the same size as it currently is.

CHATRMAN GRIFFIS: Sure. I guess we’'re
trying to figure out how to work at all with what we
have today.

MS. McCULLOUGH: I apologize bringing it on
last minute, but we just found it ourselves, we just
learned it a half hour ago, so it’s all new to us.

CHATRMAN GRIFFIS: Okay.

So, what you are proposing then, as I
understand it, is we’d continue under the 223 special
exception with the record kept open for you to
resubmit documents that indicate that the balcony off
of the rear second floor would be reduced to two feet,
which would then comply with the lot occupancy under
70 percent.

MS. FOWLER: Correct, so adding one foot to
the addition here, one foot to the interior space, and
taking a foot off of the balcony.

CHAIRMAN GRIFFIS: I guess I don’t
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understand that then. Why are we adding space on the
interior?

MS. FOWLER: What I wunderstand is the
balcony counts towards the lot coverage.

CHAIRMAN GRIFFIS: Right.

MS. FOWLER: So, can we not -- instead of
doing a three-foot balcony with a 17-foot addition,
can we not do an 18-foot addition with a two-foot
balcony or no balcony at all, just so that we can have
that 18-foot addition.

CHAIRMAN GRIFFIS: Yes, but that’s not
adding -- 18 feet 1is the addition as proposed,
correct?

MS. FOWLER: Currently it’s 17 feet. We
submitted new plans on the 13" of March that shows 17
feet.

CHAIRMAN GRIFFIS: I'm looking at A2, dated
11/8/05.

MS. FOWLER: There were new drawings
submitted the 13" of March to the application, after
I worked with Mr. Rice and realized that we had to
take the foot off. Okay, I see the confusion now, and
we can go back to the original drawings and reduce the
balcony by a foot.

CHATRMAN GRIFFIS: Yes, I'm sorry, now I
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think I get the complete picture.

MS. FOWLER: All right.

CHATIRMAN GRIFFIS: So, does everyone
understand, so you did redocument based on the lot
occupancy.

MS. FOWLER: Correct.

CHATIRMAN GRIFFIS: And, the lot occupancy
you were adjusting on the interior.

MS. FOWLER: Correct.

CHAIRMAN GRIFFIS: So, the master bedroom
upstairs is 13 feet, 4 inches, which is what we were
just doing off the record here, calculating what it
would actually be.

So, you want to bring it back to the
original, which would be the December document.

MS. FOWLER: Correct.

CHAIRMAN GRIFFIS: However, you still need
to take off, in your calculations, one foot.

MR. FIFE: Yes.

CHAIRMAN GRIFFIS: So, the projection would
not be three feet on the balcony, but two feet.

MS. FOWLER: Correct.

MR. FIFE: Right.

CHATRMAN GRIFFIS: It makes sense to me.

Any other questions? Everybody following
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that?

If we look at -- what ended up happening
was, they resubmitted documents, they were put into
the record on the 13" of March, 2006, that adjusted
the lot occupancy with the front open court calculated
into the lot occupancy. So, it had to take a linear
foot off and that was taken off the addition, the
interior space. $So, it reduced, if you compare, you
know, A2 of the original submission and A2 of the
revised, you see that the sitting room on A2 is 15'4"
in the original and it’s 14'4"™ on the revised.

The request to the owner at this point,
for the Board’s consideration, is not to take it out
of the interior space, useable space, but take it out
of the balcony, so that the balcony projection would
not Dbe three feet, Dbut it would be two feet,
therefore, reducing the lot occupancy on the exterior
projection rather than the interior space.

Does that make sense?

MR. MOY: Yes.

CHATRMAN GRIFFIS: Makes sense to me.
Okay, let’s move ahead then.

Anything else?

MS. FOWLER: No, that’s it, thank you.

CHAIRMAN GRIFFIS: Okay.
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Well, my last famous words were this is
very clear and concise, however, now that being said
I think we’ve got it all understood of what we are
doing here.

In terms of keeping it -- I think is an
appropriate way to go. If there’s nothing further
from the applicant then 1let’s go to any Board
questions at this time. I think we’ve clarified
everything, but let’s move ahead to the Office of
Planning.

MR. RICE: Good morning, Board, Mr.
Chairman, my name 1is Stephen Rice. Of course, my
report 1is based on the original information, but I
don’t think it should make much of a difference.

CHATRMAN GRIFFIS: Excellent, thank you.

MR. RICE: The proposed two-story addition
and Dbalcony will replace the existing one-story
addition and will roughly net 5.5 feet 1in 1length
beyond the existing one-story addition.

The subject row house abuts 616 to the
west, and 612 to the east, abutting -- the abutting
616 property does not have windows facing the proposed
addition. The abutting 612 property does have windows
facing the addition. However, the existing 5'5" open

space separates the rear dogleg from the proposed
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addition, which is built along the western property
line.

The elevations show that the west side of
the proposed addition will not include windows facing
the neighboring 612 property. Therefore, the privacy
abuse and enjoyment will not be unduly compromised.

Given the project is a rear addition, it
will not be visible from A Street, 6% Street, or 7t
Street. The addition will be, virtually, unseen from
the rear alley as well, due to the existing carriage
houses, many of which are two stories tall.

The ANC voted 8:0 in favor of the
application. The Office of Planning has received
letters of support from both the abutting properties
and the Capital Hill Restoration Society Zoning
Committee.

The Office of Planning, therefore,
concludes the applicant has met the burden of proof,
pursuant to Section 223 of the Zoning Regulations.

Thank you.

CHAIRMAN GRIFFIS: Excellent. Thank you
very much, Mr. Rice, we do appreciate that. It was an
excellent report, and I note in your characterization,
your presentation of the carriages houses is back is

well represented in your graphic, or rather, aerial
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photograph on page two of your report. I think that
assisted in understanding that relationship with that
comment.

I'd also note that the Office of Planning
has indicated that it did not materially change their
recommendation for approval 1in our revised scheme
today, reducing a foot off the exterior balcony.

Any questions from the Board then of the
Office of Planning?

Does the applicant have any cross
examination of the Office of Planning?

MS. FOWLER: No.

CHAIRMAN GRIFFIS: Any questions?

MS. FOWLER: NO, thank you.

CHATIRMAN GRIFFIS: Very well, thank vyou
very much.

I note that -- is ANC-6C present today,
any ANC members? Not noting any representatives from
the ANC-6C we will note that the -- this is in the
Capital Hill Historic District, is that correct?

MS. FOWLER: Correct.

CHATIRMAN GRIFFIS: And, have you been to
HPRB yet?

MS. FOWLER: Yes, we have HPRB approval.

CHAIRMAN GRIFFIS: Great, okay.
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And, I note that there is also
submissions, which I guess we can get to at this
point, from Capital Restoration Society Exhibit 25,
and also the Stanton Park Neighborhood Association,
Exhibit 24. 1Is there a representative from either of
those associations? Very well, they are both in
support of that.

I don’t have any other attendant
Government agency or civic organizational reports,
unless you are aware of any others.

MS. FOWLER: No.

CHAIRMAN GRIFFIS: Good.

At this point then, let’s ask if anyone
here present for Application 17450, persons present to
provide testimony can come forward at this time.

Persons in support of the application, in
opposition to the application.

Not noting any others present, we’ll make
note Exhibit 26, which is the 610 A Street N.E., also
in support, a letter was submitted into the record.

Very well. I don’t have anything else to
add to the application, unless the applicant or Board
members are aware.

We can go through ANC’s report, as the

Office of Planning also indicated that they had taken
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an 8:0 unanimous motion approved to support the
application.

I’11 turn it over to you for any closing
comments.

MS. FOWLER: I wanted to say thank you for
your time and thank you to Mr. Rice for his report.

CHATRMAN GRIFFIS: Excellent, thank vyou
very much.

No, Ms. Miller has just shown me another
letter of support from 612 A Street, N.E., which I
didn’t have in my notes as submitted, so, obviously,
that’s in the record and we’ll make note of that.

Very well. I think it’s -- as I said at
the outset, I don’t think this adjustment changed my
review of this. The Board did have a full and
complete record on it in terms of documentation. I
think the Office of Planning’s report is excellent, in
terms of their graphics utilization and also the
narrative, and how it runs the entire requirements of
223.

I’11 leave it open for any other questions
at this time from the Board.

MR. HOOD: The only thing I would add, I
wonder if we would need maybe updated drawings or

something to show, just in case, not that it would
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happen, just in case there’s ever a question, we might
need an update of, I think it was A2, or whatever
sheet that was --

CHAIRMAN GRIFFIS: Right.

MR. HOOD: -- showing the minor change.

CHAIRMAN GRIFFIS: Right, absolutely.

VICE CHAIRPERSON MILLER: I also was going
to suggest that maybe this be continued for a
decision-making date, once we have the plans in the
record, and then we could officially then come to sign
it.

CHATIRMAN GRIFFIS: Excellent, yes, I was of
the same mind. There was a possibility that we could
leave the record open, but, obviously, we will need
to. So, let’s do that. Let’s set this for our next
decision, which is -- what’s the date of that -- April
4*", a date not that far away for our public meeting.

What we will do is have the documents in
prior to that. Ms. Bailey, if you wouldn’t mind the
revised documents need to be in the record.

MS. BAILEY: Is it possible to get it in
by next week?

MS. FOWLER: Yes.

MS. BATLEY: Next Tuesday then, Mr.

Chairman, which would be the 28 of March.
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CHAIRMAN GRIFFIS: 28

MS. FOWLER: That’s fine, we can do that.

CHATIRMAN GRIFFIS: Good, we’ll try and do
it before 3:00 on that Tuesday, put that revised
drawings in. Mr. Hood stated it correctly, A2, will
be needed, and also A3, obviously, and any other
documentation that shows, I would suggest that the
site plan also, C6, as the revised plan.

So, anyway, you know what it needs to be,
any documents that are in there that will be,
obviously, what the Board is deliberating on, and what
we’ve heard testimony on today, and would be what ran
with any order if approved at that time.

Very well. I don’t see any reason to keep
the record open for anything else except those revised
plans. We’ll set this for decision making as
indicated on the 4*". Obviously, after the receipt of
those on the 28"" the record will be entirely closed,
and on the 4" we’ll bring this up for deliberation
and a time for testimony, and we will welcome you to
be here, not required to be here, of course, you can
always watch us, if need be, and we’ll take this up
for a decision.

Good. Thank you all very much, appreciate
it.
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MS. FOWLER: Thank you so much.

CHAIRMAN GRIFFIS: Anything else we can
answer at this time?

MS. FOWLER: No, I would just -- we didn’t
ever get our copy of the report, and we’d like to get
a copy of that.

CHAIRMAN GRIFFIS: Which report?

MS. FOWLER: The Planning report.

CHAIRMAN GRIFFIS: Oh, excellent, I’'m sure
you can either get one here or Mr. Rice may have an
extra one before you leave.

MS. FOWLER: Okay, thank you.

CHATIRMAN GRIFFIS: Good, thank you all very
much, and we’ll take this up on the 4.

Very well, let’s ahead, Ms. Bailey.

MS. BAILEY: Application No. 17451 of
Richard E. Cytowic, I’m mispronouncing it, I'm sure,
pursuant to 11 DCMR, 3104.1, for a special exception
to allow a second-story addition above an existent
attached garage, serving a single-family detached
dwelling under Section 223, not meeting the rear yard
requirements at Section 404. The property is zoned R-
1-B, and it’s located at 4720 Blagden Terrace, N.W.,
Square 2656, Lot 36.

There is a request for party status in
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this application, Mr. Chairman.

CHATRMAN GRIFFIS: Excellent, thank vyou
very much, Ms. Bailey.

Let me ask, 1s William Jones present
today? Mr. Jones, of 4807 17" Street, N.W.? I don’t
have any indication that he’s present.

Let’s move ahead, and I’11 have vyou
introduce yourselves for the record.

MR. BLAND: I’m Ronald Bland, and I am the
ANC Commissioner 4C-03, Single Member District 03, and
this facility is in my Single Member District.

CHAIRMAN GRIFFIS: Excellent, welcome.

Yes, sir.

MR. SHINER: My name is Thomas S. Shiner,
ATA, I'm the architect of record for the project, and
I'm representing the owner today, Richard Cytowic, Dr.
Richard Cytowic, and good morning to you, Chairman,
and members of the Board.

CHAIRMAN GRIFFIS: Excellent, good morning.

Why don’t we move ahead then with your
presentation. You are going to run us through,
basically, what we have before us. Of course, it’'s a
special exception under 223 again. There is -- well,
actually, we need take the request of party status,

forgive me.
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I'm looking at the -- let me ask the
architect a quick question on this, as proposed, Mr.
Shiner, what is the use of this addition going to be?

MR. SHINER: I believe Dr. Cytowic is going
to use this as a home office.

CHATRMAN GRIFFIS: Okay.

And, it’s my understanding that this would
connect directly from the main principal residence?

MR. SHINER: Yes.

CHATRMAN GRIFFIS: Okay.

Has there been any talk or conversation,
or any information disseminated that this would be
used as a rental unit?

MR. SHINER: No. No, not that I know of,
and I think that that’s a remote possibility. I mean,
it’s never been spoken of.

CHATRMAN GRIFFIS: Very remote, I must say.

MR. BLAND: If I may, the presentation
before the ANC, this would have been office space, not
living quarters, and that was specifically addressed
at our March 14™ ANC meeting.

CHATRMAN GRIFFIS: Okay.

MR. BLAND: This was not an apartment.

CHAIRMAN GRIFFIS: Right.

MR. BLAND: Or some living quarters.
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CHAIRMAN GRIFFIS: Indeed, indeed. Okay,
very well. I think we are prepared to move forward
firstly with the request for party status, and let me
just be absolutely clear, the reason why I'm asking
these questions 1is, Mr. Jones has requested party
status in opposition to this application, because he
believes that this is going to be a rental unit, and
that that rental unit would adversely affect his
property and the area in many ways. So, I was just
trying to ascertain that.

In terms of the allowability of that type
of use, I won’t get into because I do not believe that
would be within the provisions of the R-1-B.

There’s also another particular and unique
aspect of this, because we have =zoning regulations
that cover additions to accessory garage structures,
and when first looking at this in narrative and review
for myself, I can say that this raised some great
concern until I looked at the particular and specific
property and realized that this is not a normal case
of what we often see in an R-1-B, where we have an
accessory structure off and, obviously, detached from
the principal, but rather this is all one single
structure, and it happens to be that the garage 1is

actually attached into the main massing, it is not a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35
separate or accessory. So, I don’t believe that in my
mind -- I'm doing two things at the same time,
perhaps, but in my mind it doesn’t fit under those
provisions that outline the use or the area and height
restrictions of additions to garages in the R-1-B
District, and then going back to the request for party
status, there are two aspects of which lend itself to
me not supporting granting a party status of Mr.
Jones. One, I don’t believe that this is in any way
an addition to an accessory garage. Two, I don’t
believe that this is being proposed as a rental unit,
and, therefore, isn’t within the consideration of this
Board, and, therefore, I would not support granting a
party status to Mr. Jones.

Let me ask 1if other Board members have
other comments.

MR. MANN: I think the fact that he’s not
here today also doesn’t help his party status
application.

CHAIRMAN GRIFFIS: Excellent.

Anything else then?

Is there anyone who wants to speak in
support of the granting of party status to Mr. Jones?
Not noting any, is there any support of it?

I take 1t as consensus then for those
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three elements, Mr. Mann, I appreciate you adding the
last comment to the Board and deny party status of Mr.
Jones, and move ahead with the application.

That being said, let’s do so, and we’ll
turn it over to vyou for -- Mr. Shiner, for
presentation of the case.

MR. SHINER: Yes, I just have some comments
about this. As far as I can see, it’s rather simple.

I would point out that it doesn’t increase
the footprint or affect the existing percentage of lot
occupancy. The attached garage is an addition to the
house, and this would be atop the garage. Therefore,
there’s no further use of the lot when we do this.

And, secondly, it’s on an alley, and I
think I can say safely that we are at least 50 feet
from the house to the north, the structure to the
north, and at least 50 feet from the structure to the
west, so I don’t think there is any possibility that
the second floor would influence negatively air or
light for those two structures. You know, and I would
point out that it is on an alley.

We are doing something, I think, that’s
attractive, and it in no way sets a precedent, there
are several houses similar on the alley, and at least

one has an addition on the alley, so this isn’t a new
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thing in the neighborhood.

I would just say, too, that I think these
home occupation situations are a positive thing in
neighborhoods. I think it gives an opportunity for
someone to be there during the day, and to keep an eye
on that alley. It’s good for the environment, someone
is not commuting to an office somewhere else. I just
wanted to point that out, you know, make my case about
that, and answer any questions you have, too, about
this project.

CHATRMAN GRIFFIS: Excellent, thank vyou
very much.

So, you are saying that that’s a little
bonus for the application, additional people around
the neighborhood.

Let’s get to the -- because it’s not my
understanding that any of the home occupation is
actually coming for relief or review from us. Okay,
and it’s Jjust, obviously, the addition to a non-
conforming structure, and the non-conforming, I think
you had said and shown, represented aptly, is the non-
conforming is the rear yard, and that this actually
isn’t impacting that at all, because while occupancy
is staying the same because this is actually being put

on top of what is already on the single level.
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And, you’ve indicated that based on the
fact of the alley, and also the side yard setbacks of
the surrounding areas, that this would not impact nor
have you had any evidence that it would impact light,
air, use and enjoyment, and privacy of the adjacent
property, is that correct?

MR. SHINER: That’s correct.

CHAIRMAN GRIFFIS: Excellent.

And, it’s your opinion that this fits
within the character and massing of the neighborhood
when viewed from a public way?

MR. SHINER: Yes, as closely as we possibly
can, and that’s the wish of the owner.

CHATRMAN GRIFFIS: Okay.

Very well, any other questions from the
Board?

Ms. Miller?

VICE CHAIRPERSON MILLER: I know vyou
haven’t come to us to seek relief with respect to the
home occupation requirements, but since it’s come up
and we are talking about any adverse impacts, I Jjust
wanted to ask you, are you intending to have any
employees in that office?

MR. BLAND: This is not my house.

MR. SHINER: I'm —--
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VICE CHATIRPERSON MILLER: Sorry.

MR. SHINER: -—- representing the owner,
so, you know, Dr. Richard Cytowic writes books. This
is going to be used as his library and writing space.
He does it now in the house, he’s just moving out over
the garage and giving a little bit more space to the
house.

VICE CHAIRPERSON MILLER: I see, so it’s
not like a physician.

MR. SHINER: There may be a FedEx truck
arriving once a week, I would think that that’s
probably the extent of the impact on the neighborhood.

VICE CHAIRPERSON MILLER: Thank you.

CHAIRMAN GRIFFIS: Any other questions?

MR. BLAND: If I may, we have a number of
embassies in this area, so FedEx trucks or UPS trucks
are common.

CHAIRMAN GRIFFIS: Indeed.

Okay, anything else from the applicant
then? ©No other questions from the Board?

Very well, let’s move ahead then to the
Office of Planning report, good morning, Mr. Moore.

MR. MOORE: Good morning, Mr. Chair, and
other members of the Board. I’'m John Moore with the

Office of Planning.
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The Office of Planning is standing in
support of the application. I would like to mention
that in a conversation with the applicant he indicated
that there would be no medical services, there would
just be a file cabinet and a desk for his personal
use. With that we stand 1in support of the
application.

CHATRMAN GRIFFIS: Excellent, thank vyou
very much.

Any other questions from the Board of the
Office of Planning?

Mr. Shiner, do you have any cross
examination questions of the Office of Planning?

MR. SHINER: No.

CHATIRMAN GRIFFIS: No.

Do you have the report?

MR. SHINER: Yes.

CHAIRMAN GRIFFIS: Excellent.

Mr. Moore, thank you very much, excellent
report, very succinct and very assisting.

I have to say, I have to find the source
of how you got your aerial photographs.

And, let me tell you, it also, you know,
for this particular application, although the

applicant did put in what I thought was an excellent
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graphic package, the aerial really shows the massing
and where it is being proposed for one, and also the
setback, and the openness. Also, very intriguing roof
lines in that neighborhood I must say.

But, there it is, I won’t take up more
time, even though we have it.

Very well, 1if there’s nothing further,
thank you very much.

Let’s move ahead to any other Government
reports in for the application. I don’t have any
others indicated, so we can move directly into the
ANC. The members that are with us this morning are
welcome again, and now would be an appropriate time to
present your report.

MR. BLAND: Okay, the request for zoning
exception was fully vetted before the ANC 4-C on March
14, and the resolution was adopted 7 votes for, zero
votes against. We have a full commission of ten
commissioners, three commissioners were absent.

Again, the issue was fully vetted before
the commission, and there was no opposition to the
proposed addition to the house.

CHATRMAN GRIFFIS: Excellent, thank vyou
very much. I do appreciate it.

Was there any conversation in the ANC
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among the members, or among the public that was
present, about any sort of design changes or concerns,
or lighting, or materials? Was there any discussion
on that realm?

MR. BLAND: No, and, in fact, part of the
presentation was that the view would not be
compromised, height restrictions would not be
compromised, and the aesthetics of the addition would
match the existing structure. So, there was no
comment relative to something untoward going up.

CHATIRMAN GRIFFIS: Good, excellent, okay.

Anything else from the Board for the ANC?

Very well, does the applicant’s
representative have any cross examination questions of
the ANC?

MR. SHINER: No.

CHATRMAN GRIFFIS: Thank you, very well.

That would conclude any other Government
reports and submissions that I have in my notes for
this application.

Let me ask at this time if anyone is here
present to provide testimony, persons present in
support of 17451, in opposition to 17451.

Not noting any other persons present to

provide testimony, we can move ahead, Mr. Shiner. Let
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me Jjust ask you briefly, I note in the existing
photographs there’s a speaker mounted on the exterior.
Are there any other sort of aspects that will be --
two questions -- is there any sort of lighting that’s
being proposed on the new addition, and is the new
addition, I believe it was said to match the stucco,
is that the case, so materials and lighting.

MR. SHINER: Let me start with lighting.
I don’t believe there are any area lights on the
exterior of the addition.

CHAIRMAN GRIFFIS: I don’t see anything

showing.

MR. SHINER: I’'m not sure there are any
speakers either. That was -- they were actually
taking them out, there are speakers on -- there’s a

terrace over the existing garage, we are taking those
out.

CHATRMAN GRIFFIS: Okay.

MR. SHINER: So, that will be something
that’s removed, and we are going to match the existing
stucco of the house as closely in texture and color as
possible. That goes for the windows, we are using a
very high standard of windows with a paint finish,
because it’s an unusual blue on the trim, it’s an

Italian or Mediterranean style house. So, that’s an
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upgrade.

I think we are presenting this with sheet
metal on the roof, which departs from the terra cotta
tile, but I don’t think anyone will be able to see it,
you know, I mean, Jjust from the angles and so forth.
Even the neighbors won’t.

And, it just simply fits into the terra
cotta tile better than trying to find some terra cotta
tile that matches.

CHAIRMAN GRIFFIS: Where do the round
windows come from?

MR. SHINER: I think we are using Marvin
windows?

CHAIRMAN GRIFFIS: No, I mean, like the
shape themselves, I mean, how did you derive it
finding -- at the rear?

MR. SHINER: It’s whimsey.

CHAIRMAN GRIFFIS: Is it.

MR. SHINER: Pure whimsey.

CHATRMAN GRIFFIS: Great. Okay.

Anything else?

We’1ll note for the record that the Board
is reviewing whimsey.

MR. SHINER: It’s not an architectural

whimsey, it’s the preference of the owner.
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CHAIRMAN GRIFFIS: Which direction do those
face?

MR. SHINER: I'm sorry?

CHAIRMAN GRIFFIS: Which direction do those
face?

MR. SHINER: I believe they are north,
directly on the alley.

CHATIRMAN GRIFFIS: Yes.

MR. SHINER: And, they do reduce the amount
of glass or peering down on the alley.

CHAIRMAN GRIFFIS: Right, and they are
higher, they are more clerestory level.

MR. SHINER: Yes, sure, very nice.

CHATRMAN GRIFFIS: Okay.

Anything else? Any questions?

Anything else for else, conclusions, Mr.
Shiner?

MR. SHINER: No, thank you.

CHAIRMAN GRIFFIS: Good, then I think we
are complete in review and creating the record on this
case, and I think there’s no reason why we wouldn’t
proceed today, unless there are Board members have
opposition in proceeding today.

Not noting any opposition to that, let’s

move ahead, and I think it’s appropriate to do
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deliberation under a motion. I would move approval of
Application 17451 for the special exception to allow
a second-story addition above the existing one level
of the single-family detached dwelling, and this is
under 223, of course, as this 4720 Blagden Terrace,
N.W. does not meet the rear yard requirements. I
would ask for a second.

VICE CHAIRPERSON MILLER: Second.

CHATRMAN GRIFFIS: Thank you very much, Ms.
Miller, do appreciate that. I think the evidence 1is
full on the record of this, and we walked through the
entire tests of 223, I don’t think I need to take the
time to go back and summarize all of those, but remind
the applicant’s submission, and also the Office of
Planning’s analysis of the 223 requirements.
Obviously, there has been no evidence that’s been
presented today that this would somehow unduly impact
light and air, peace, privacy to the adjoining
properties. We’ve gone through also the design
aspects and aesthetics, and have the full support of
the ANC, and we welcome the ANC member who is with us
today, and it was excellent to have him present the
report.

That Dbeing said, are there any other

comments of observations at this time?
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Not noting any other deliberations for the
Board, I’'d ask for all in favor to signify by saying
aye.

(Ayes.)

CHATRMAN GRIFFIS: Opposed?

Abstaining?

Very well, Ms. Bailey, 1if you wouldn’t
mind recording the vote.

MS. BAILEY: Mr. Chairman, the vote 1is
recorded as 5 to =zero, to =zero, to approve the
application. Mr. Griffis made the motion, Ms. Miller
second, Mr. Mann, Mr. Etherly, and Mr. Hood agreed --
has agreed to the motion.

CHATIRMAN GRIFFIS: Thank you, and I don’t
see any reason why we wouldn’t waive our rules and
regulations to issue a summary order on this, unless
a Board member has any opposition to doing that.

Does the applicant have any opposition?

MR. SHINER: No.

CHATRMAN GRIFFIS: Very well, why don’t we
issue a summary order on this today. Thank you all
very much, do appreciate it, thank you again. We look
forward to seeing you again soon, and good luck with
the addition.

MR. SHINER: Thank you.
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CHAIRMAN GRIFFIS: Indeed.

Very well, is there anything else for the
Board this morning, Ms. Bailey?

MS. BAILEY: No, Mr. Chairman.

CHAIRMAN GRIFFIS: Not noting any other
business for the Board, let’s adjourn the morning
session.

(Whereupon, the above-entitled matter was
recessed at 10:40 a.m., to reconvene at 1:27 p.m.,

this same day.)
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A-F-T-E-R-N-0-0-N S-E-S-S-I-0-N
1:27 p.m.

CHATIRMAN GRIFFIS: Good afternoon, ladies
and gentlemen. Let me call to order the afternoon
session of the 21°%* of March, 2006. This is the Board
of Zoning Adjustments for the District of Columbia,
and I am Geoff Griffis, Chairperson. Joining me today
is the Vice Chair, Ms. Miller, and also Mr. Etherly is
with us, stepping out  briefly, will return.
Representing the National Capitol Planning Commission
is Mr. Mann, and with us this afternoon representing
the Zoning Commission we are pleased to have Mr. Hood.

Copies of today’s hearing agenda are
available for you. They are located where you entered
into the hearing room. Please pick one up and you will
see where vyou are 1in the chronology of this
afternoon’s cases.

It should be well known by everyone here,
and if it is new news so be it, I'm going to ask
everyone to turn off all their cell phones and beepers
at this time so we don’t have a disruption of our
proceedings.

All proceedings before the Board of Zoning
Adjustment are recorded, and they are recorded in two

fashions. Most important, the court reporter sitting
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on the floor to my right is creating the official
transcript. We are also being broadcast live, again,
on the Office of Zoning’s website. So attendant to
both of those, as I said, I’'d ask that you turn off
anything that will disrupt anyone’s attention when
they are providing testimony, and also disrupt the
transmission of our proceedings.

Additionally, I would ask that people pick
up two witness cards. They are located at the table
where you entered into the hearing room, also the
table in front where you will provide testimony. Those
two cards should be filled out and go to the court
reporter prior to coming forward to address the Board.

So, 1f you are going to be providing
testimony to the Board, or representing a person
before us today, I would ask that those be filled out
timely, so that we have your correct name attendant to
the transcript that’s going to be created.

As we proceed today with special
exceptions and variances, we will hear first -- well,
let me go through the order of procedure for variances
and special exceptions, it’s first the case
presentation by the applicant. We will then hear any
Government reports attendant to the application. We

will also hear from the Advisory Neighborhood
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Commission representative. We will then go to persons
or parties in support of an application. Fifth, we
would go for persons or parties in opposition to any
application, and sixth, we will hear closing remarks
by the applicant.

We also have an appeal in the afternoon
cases. I will go through the chronology and steps in
the appeal as we call that, as it may be specific to
this specific case.

Cross examination of witnesses is
permitted by the applicant and the parties established
in the case. The ANC within which the property is
located is automatically a party in the case and,
therefore, will be, obviously, a full participant and
will be able to conduct cross examination of all
witnesses presented.

We will close the record at the conclusion
of the hearing on each of these cases. We will keep
the record open only for specific information, and
this Board is very specific as to what the record is
being kept open for, and when that information should
be submitted into the Office of Zoning.

The Sunshine Act does require that this
Board conduct its hearings in the open, and before the

public. We do enter into Executive Sessions sometimes
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during a hearing, often times before and after
hearings on cases. We use these Executive Sessions
solely for the purposes of reviewing the record and
deliberating on cases. This is in accordance with our
rules, regulations and procedures. It is also in
accordance with the Sunshine Act.

The decision of this Board in contested
cases must be based exclusively on the record that’s
being created before us. So, we ask that people
present today not engage Board members in private
conversations so we don’t give the appearance of
receiving information outside of the record this
afternoon.

With that, let me ask that all those
persons present today that are anticipating or will be
providing testimony before the Board, if you would
please stand at this time, I'm going to ask you to
give your attention to Ms. Bailey, who is sitting on
my very far right, she’s going to swear you in.

MS. BAILEY: Please raise your right hand.

(Whereupon, witnesses sworn.)

CHATIRMAN GRIFFIS: Excellent, thank you all
very much, and thank you, Ms. Bailey, and a very good
afternoon to you, Ms. Bailey.

On my far left is -- with the Office of
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Zoning, Ms. Glazer with the Office of Attorney General
is next to her, and Mr. Moy, closest to me on my left
is also with the Office of Zoning.

At this time, now that everyone is sworn
in and welcomed, I’d ask that we entertain any
preliminary matters. Preliminary matters are those
which relate to whether a case will or should be heard
today, requests for postponements, continuances,
withdrawals, whether appropriate notice of an
application or an appeal has been provided, these are
elements of preliminary matter.

I'm going to ask first Ms. Bailey if she’s
aware of any preliminary matters for the Board’s
attention, and then ask anyone present here with
preliminary matters for the Board’s attention if they
can come forward and have a seat at the table in front
of us, indicating that they have a preliminary matter.

Ms. Bailey.

MS. BAILEY: Mr. Chairman, members of the
Board, good afternoon.

CHATIRMAN GRIFFIS: Good afternoon.

MS. BAILEY: Mr. Chairman, staff does not
have any preliminary matters. There are specific
matters associated with each case this afternoon.

However, they are specific, as I said, to each
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application, so we do not have any at this point.

CHATRMAN GRIFFIS: Excellent, very well,
thank you very much.

Then let’s move ahead then -- yes, Mr.
Glasgow?

MR. GLASGOW: Just to make sure the record
is clear, we have filed a Motion to Dismiss in the
appeal application. We have no objection, and I’'ve
talked with counsel for the appellant and counsel for
the Office of Attorney General, with the first case
being called, and that proceeding forward we’ll argue
the Motion to Dismiss later on with the second case.

CHAIRMAN GRIFFIS: Okay, just to be clear,
I'm not sure we could have missed those Motions to
Dismiss. Very well.

Let’s move ahead then and call the first
case in the afternoon. We’ll get through that, and
then we’ll call the next, the appeal, and take up
those motions under the appeal.

MS. BAILEY: Mr. Chairman, I will call the
case the way it 1is advertised, but as the Board is
aware the relief has been changed for this case, and
that’s Application No. 17433 of Access Housing,
Incorporated, pursuant to 11 DCMR 3104.1, for a

special exception to establish an emergency shelter
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that’s totaling 91 beds for homeless veterans in two
abutting former apartment buildings under Sections 358
and 360. The property is located at 820, 838 and 840
-—- 840 and 842 Chesapeake Street, S.E. It’s zoned R-
5-A.

There is a request for party status as a
proponent, and that is from the Southeast Veterans
Service Center.

CHAIRMAN GRIFFIS: Exhibit 287?

MS. BAILEY: Yes, Mr. Chairman.

CHAIRMAN GRIFFIS: Gregory Crawford, okay.
You have requested party status in this, but you are
part of the application, 1is that correct? If you
wouldn’t mind if you could just turn your microphone
on, and before speaking to the Board everyone is just
going to state their name and address for the record.

MR. CRAWFORD: Gregory Crawford, Director,
Access Housing, Southeast Veterans Service Center.

CHATRMAN GRIFFIS: Okay.

So, you are here to present the relief
application.

MR. CRAWFORD: Yes.

CHATRMAN GRIFFIS: Excellent, okay. We’ll
just take note of that, and we can move ahead with

that.
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With that, I don’t think there’s any other
preliminary matters at this time, we’ll turn it over
to you.

You have a lot attached under yours, and
I'm —-- forgive me, but I was somewhat assuming that we
were going to take that as written submissions in
support of the application, am I correct in taking it
that way?

MR. CRAWFORD: Yes.

CHATIRMAN GRIFFIS: Excellent, okay, so we
don’t have any party status request to decide at this
time.

MS. GIORDANO: Good afternoon. For the
record, my name is Cynthia Giordano, with Arnold &
Porter law firm, representing the applicant, along
with Mr. Gross, who is a specialist with Arnold &
Porter to my right, and we have three witnesses this
afternoon, H.R. Crawford to my left, Gregory Crawford,
his son, who just introduced himself, and Mr. Cecil
Beverly, and they will provide testimony 1in that
order.

We are going to start, unless there are
any questions about what relief we are seeking at this
point, we are going to start with some background on

the Veterans Center which would be remarks by Mr.
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Crawford.

CHAIRMAN GRIFFIS: So, we are here for a
special exception for a Community Service Center in
Section 334, is that correct?

MS. GIORDANO: Two special exceptions.
There are two buildings, one 1is for a Community
Service Center, and 820 Chesapeake Street, and in 838
and through 842 Chesapeake Street we are seeking a
community residence facility. They are two abutting
buildings.

CHAIRMAN GRIFFIS: Okay, so one community
service at 820 and a community residence facility --

MS. GIORDANO: Right, 820 is the Community
Service Center, 1is on the ground floor of the
building, and there is a boarding house above. 1It’s
fairly complicated, there’s a lot going on in these
buildings, but I think the way we’ve sorted it out now
is the Dbest.

CHATRMAN GRIFFIS: And, all these
properties, 820, 838, 840, 842, are under single
ownership?

MS. GIORDANO: Yes.

CHAIRMAN GRIFFIS: And, the entity that’s
running the community service and the community

residential center --
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MS. GIORDANO: The operations are all
related and the management is the same.

CHATIRMAN GRIFFIS: So, it’s a single
operation, 1s that correct?

MS. GIORDANO: Yes.

CHAIRMAN GRIFFIS: And, it’s a 501 C3?

MS. GIORDANO: Yes.

CHATRMAN GRIFFIS: Okay.

MS. GIORDANO: Would you like Mr. Crawford
to proceed now with his testimony?

MS. GIORDANO: Sure.

MR. H.R. CRAWFORD: Good afternoon, members
of the Board. My name is H.R. Crawford, and I'm a
former three-term City Council member of the D.C. City
Council, and a former Assistant Secretary of HUD.

I, presently, am the management agent and
the founder of Access Housing. In 1980, the late
*80s, of course you now remember, we closed the
Capitol City Inn. Of course, it worked on me for a
while, because I was the leading party responsible,
since I was responsible for the -- or Chairman of the
Committee on Human Services.

Under the direction of John Wilson, I had
to go over to the Kennedy Center, right up under the

underpass I had to go over there and remove all the
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people that were under the underpass that were
disturbing the people at the Kennedy Center, and
what’s that place there, that huge condo -- Watergate.
Well, while going over there, I observed something.
Most, or many of the people under there, I knew,
because I'm also a veteran, a disabled veteran. I
served in the military for nine vyears. I was
stationed principally here at the Pentagon, but in the
old days I wanted to go to Vietnam. Had I went my
name probably would have been on that wall, but I had
an ulcer, so I couldn’t get my commission and I got
out.

But, in going over there did something to
me. I realized that God has been good to me, and I
should give something back. So, in 1992 I decided I
wanted to do something different and something
innovative, so I talked to some of my friends at
Fannie Mae and I found this abandoned building
contiguous to one that I owned. I took my
constituency services, converted it into 501 C3 with
my friends, and decided that no veteran who had served
his country honorably have to keep or deal under a
bridge, and have to be moved again, and that I would
do my part and try to help a bit.

So, I talked to my friend at Fannie Mae
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and I got this abandoned building at 820, 822 and 824
Chesapeake Street, S.E. Then I went to meet with the
Secretary, at that time, of the VA, who has presently
passed, and I continued to probe to see if they had
any resources to assist us in doing this innovative
idea I had.

Rather than put people in shared
facilities, I wanted to create something called an
SRO, which was a private room, a sink, and with
congregate facilities. Well, I was fortunate. The
Secretary knows, who hasn’t heard of H.R. Crawford
that’s helping, they gave me some money. So, we
opened up the Vet Center that we will talk about a
little later, and we received our permit to operate as
a what, a rooming house, but they said no problem in
those days, and we’ve been operating now for ten
years.

We opened that facility in 1999. This all
hasn’t been easy. Then we got a call from someone at
OMB and the VA asking us if we would take on a clinic.
So, they said if we didn’t they’d have to give it to
some other Jjurisdiction, so we said, of course, this
is our piece, we’ll take anything you have to offer.
So, we took on the clinic, which provides for medical

attention, a nurse, a doctor, that serves at no cost
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to the City. We took that responsibility on, and that
is also incorporated in the building, and the Fed said
as a matter of right there, they have the right to do
whatever.

We then went to -- I gave the non-profit,
at a very much reduced cost, the property that I owned
that’s contiguous, which is at 838, 840 --

MS. GIORDANO: And 842.

MR. H.R. CRAWFORD: -- and 842 Chesapeake
Street, S.E., so it would become a campus. And, we
went to the Congress and asked the Congress for some
support. We received $1.2 million from the Congress
for structural support, and we’ve had that now for
some time. We received additional acquisition funds,
a couple of hundred thousand dollars from the VA, and
then the City is about to approve and send over to the
City Council another $2.9 to complement this effort,
which would provide another 48 units of housing.

In the process, we were told by Zoning,
ah, we made a mistake, you’ll probably have to go
before the Zoning Commission and get this thing
adjusted, because you are doing so much that we Jjust
can’t seem to fit it in some kind of a code here, and
that’s why we are here today, and we plead with you,

our country is at war, and presently we will have
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numerous people coming back home who will have some
kinds of ailments and problems.

I have with me today some of those people.
This is a member of our Board of Directors who will
speak a little later, Mr. Cecil Beverly, and I have a
number of veterans sitting here, who are occupants of
our residence.

Interesting, we didn’t have the NIMBY
effect when we decided to do this. As a matter of
fact, our ANC Chairperson upon receipt of this sent a
letter of support, and often they walk through to
assist us, and I invite you to come out to see the
work that we are doing.

It was a novel idea to do these kinds of
things, but I wanted to do it somewhat differently.
We don’t consider it a shelter, we consider it a home,
so we don’t refer to it as a shelter.

We were called in by VA to assist in the
disaster of Katrina, so they sent some folks out. We
never say no, we took them on, and they successfully
have now been settled permanently.

When the City calls upon us to help we are
there. We never say no. Often times it has caused us
problems, but we try to help out.

We are funded further Dby the City,
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$250,000 a year for operating costs. It hasn’t been
easy, but anything that’s different and new has to go
through its trials and tribulations, which I don’t
mind. It’s been extremely costly since I’ve Dbeen
subsidizing the effort, but we are just about there
now, and with your approval today we can move ahead
and hopefully soon have a groundbreaking and start
getting our program in effect.

We were called upon by the Veterans
Administration to assist them when they closed the
Sarah McClendon House. Sarah McClendon was funded
both by the VA and by the Partnership. The Sarah
McClendon House was located on 16 Street, N.W. The
landlord went up on his rent, and, of course, they had
to seek quarters elsewhere.

With escalating costs in this City for
property, I doubt that we’ll be able to reproduce
these kinds of facilities. As a matter of fact, I
called the VA before coming down here today, and they
have two entities that are walking around with
commitments to develop facilities comparable to this,
but they can’t find the land. Land has just become,
the cost is too great.

There were times when I had thought I

would walk away from this program and say the hell
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with it, give me my property back, I’1ll make me a
fortune and build me a co-op or condo on it, but there
are times when one has to be committed, and I'm
committed to this program. And, I think once we see
all the kinds of problems that have developed as a
result of this war that we are participating in you’ll
understand where I'm coming from.

There are no comparable facilities like
this in D.C. We went out of our way to make this
different. It is different, and I think if you come
by you will say that, hey, this is what we need in all
the neighborhoods.

You don’t see the guys or the ladies out
there hanging outside, they are wusually inside
watching people outside committing crime. They may go
outside for a smoke or something, but these are some
very decent people, and I can really say for all of
them here that they’ve accomplished quite a bit since
we’ve been located in the southeast area. The place
is impeccably clean. They keep it clean and neat,
they have details, and they assist with the servicing
of the facility.

In addition, in the morning they get up
and they go to work. We help them find jobs. There’s

a computer center. We have a relationship with OIC,
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and many of the D.C. agencies, to assist us also in
our endeavors.

With that, unless you have any questions
or concerns, I'm here to respond to them.

CHATRMAN GRIFFIS: Excellent, thank vyou
very much.

One quick question, I wasn’t clear on the
programming of it with the two facilities. There’s a
certain amount of beds that have been set aside for
males, but there’s also women that are involved. How
are they separated in terms of --

MR. H.R. CRAWFORD: In the building that’s
to Dbe constructed, there will be 16 women, the
remainder will be men. There will be an elevator that
will go directly to the top, third floor, of the
property, where the women are located, and the women
will be, of course, isolated for sleeping purposes
from the men. And, there will be a 24-hour person
always there on the site to make sure everything is in
order.

CHAIRMAN GRIFFIS: So, there’s common
facilities for everyone.

MR. H.R. CRAWFORD: Oh, yes, there’s common
facilities for everyone.

CHAIRMAN GRIFFIS: Okay.
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Any other questions from the Board?

MR. HOOD: Yes, I notice here in black and
white, I want to make sure I understand, what’s going
on at the address of 820 now?

MR. H.R. CRAWFORD: At 820, you have a --
let me ask Gregory.

MR. CRAWFORD: I can just describe what the
820 Chesapeake Street location is. It’s -- we have a
20-unit SRO program, which is on the top floor. On
the middle floor is a 30-unit transitional program,
and this is for all male veterans. Then on our ground
level we have all our services and congregate areas as
well, where we have a television room, where we have
NA/AA support groups, and that’s our drop-in service
center during the week. We have clients that come
from different shelters, such as 801, CCNB and other
shelters in the area, to receive services, like from
the Department of Employment Services, People’s
Involvement Corporation, and Housing Counseling
Services, Jjust to name a few, and the clinic is also
located on that ground level, the VA clinic.

MR. HOOD: So, the people you have coming
from CCNB and other places are all vets?

MR. CRAWFORD: All vets.

MR. HOOD: All right, thank you.
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CHAIRMAN GRIFFIS: Then where is the new
construction going to be? 1Is it attaching to 8387

MR. CRAWFORD: It’s across the parking lot
from 820 Chesapeake Street. 1It’s on the same block,
just across our parking lot.

CHAIRMAN GRIFFIS: Towards 838 —-- 8427

MR. CRAWFORD: Yes.

MR. GLASGOW: Mr. Chairman, I can point to
it on the boards. The existing facility is the one in
the red brick, very nice building with a nice metal
fence around it. The one that’s been in operation six
or eight years, and that is located -- well, to get
oriented on this aerial photo, which is from the OP
report, Southern Avenue, Chesapeake Street, the
existing facility is here on the left, or more or less
the west, and the new proposed community residence
facility is this building, which is a vacant, three-
story apartment house to be renovated for this
purpose, and this is the back side of the existing
building at 820.

CHAIRMAN GRIFFIS: So, there’s no new
construction actually, 1it’s Jjust renovation and
occupying the existing apartment building.

MR. GLASGOW: Yes.

CHAIRMAN GRIFFIS: I see, okay.
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Anything else?

VICE CHAIRPERSON MILLER: I'm just going to
clarify about all the different addresses that Mr.
Crawford was naming, are they part of these apartments
here, or are they something else?

MR. GLASGOW: The new facility is known as
838, 840 and 842. The existing one is known as 820
today, I guess it had multiple numbers before, but
today it’s 820.

VICE CHAIRPERSON MILLER: Thank you.

MR. CRAWFORD: Just to describe a little
bit more about the Veterans Center, we’ve been in
existence since December, 1999, and our endeavor has
been to provide excellent quality property management
coupled with high-quality support services, through
intensive case management.

I explained before we have a drop-in
service center, where we go to different locations
throughout the City and we are endeavoring to go to
Prince George’s County and Virginia, to pick up
clients or veterans who are interested in services.
And, with those services we provide, we collaborate
with different agencies, District agencies, and non-
profits, who provide training, such as employment

training, housing counseling, resume writing, and the
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like, to veterans.

And, we also, the clinic is located there,
where clients can come in and receive a physical, get
a Veterans Administration ID, and flu shots, et
cetera.

And then, with the transitional program,
the 30 units, gentlemen are exposed to groups where we
have Monday through Friday some self-sufficiency
groups, NA/AA groups, and also we have a buddy system
too. And also, we provide meals, which are catered
through the D.C. Central Kitchen, and we also give
them transportation back and forth to the Veterans
Administration.

On the permanent housing component, the 20
units on the top floor, clients are pretty much on
their own. We see -- they may see a case manager once
a month, and we have house meetings there, too.

But, since 1999, December of 1999,
roughly, we’ve served 350 to 400 clients to this date,
through providing transitional housing and permanent
housing and other services, too. So, there definitely
is a need to continue those services and enhance what
we are doing.

When we first opened the Veterans Center,

one of our first questions, I was approached by
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several women who needed housing, and that’s one
component that we looked forward to providing for
veteran women with 16 units, especially since women
veterans -- there 1is a definite need. We have
identified some women in CCNB and the community who
have need of housing.

So, with that, I hope that we will be
approved here to take care of that need.

CHATRMAN GRIFFIS: Thank you very much.

MR. BEVERLY: My turn?

CHAIRMAN GRIFFIS: Yes, sir.

MR. BEVERLY: All right, thank you.

My name 1s Cecil Beverly, and I'm a
resident of the Vet Center. I came to the Vet Center
in 2001. I was homeless, under-employed and
alcoholic. Since then, I'm gainfully -- have been
gainfully employed, I'm a member of Access Housing, I
serve as Secretary on that Board, and I work for
Marriott Corporation, and I’'ve been with them for
three and a half years, gainfully employed for a very
good job, and excellent benefits. All of this is a
result of programs that were provided to me while T
was at, and still am, at the Vet Center, and through
these programs I was able to get into a program that

eventually got me into a program that Marriott ran
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that got me gainfully employed with them.

I'm happy to still be a member there,
although I'm hoping to be a homeowner this vyear,
working hard on that, improving my credit and all that
sort of thing.

And, a lot of the guys, you know, at the
Center are my friends, some of them are here, and I
represent them on the Board of Access Housing.

I have some letters here that I would like
to read to you as well. I would like to share more of
my story with you, but I'm extremely emotional, and I
can shed a tear for you real quick, and real easy, but
I promise you I’11 stay composed, even if I do.

But, the Vet Center has really helped me
to get myself and my life together, and God has given
me a new lease on life, and I would certainly like to
see this program extended.

I have a few letters that I’'d like to
share with you as well. One is from my colleague who
is here, who is also a Resident Advisor at Chesapeake
Street, and his name is Bruce Boush. He came to the
Center in September 19, 2004, and he was referred to
the Vet Center by the Homeless Division at the
Veterans Hospital. And, when he first arrived he was

ready to start his life all over again for a fresh
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start, and he has been given that opportunity.

He stayed in compliance with the rules and
regulations since he’s been there, and that he was
presented with, and he believes that it’s an excellent
project for males and females, and, hopefully, we’ll
be able to extend the program, and this is from Bruce
Boush, and he’s a Resident Advisor, 820 Chesapeake
Street.

In our community, we also have people that
are in support of the Vet Center. They know who we
are, where we are, and how we stand on the community.
One letter I have 1is from Dee’s Barbershop, 625
Chesapeake Street, S.E., and this letter is from
Darius Lattimore, who is the owner of the shop. And,
he says it has been brought to his attention that “...
your organization has been a wonderful addition to our
community, as well as the Washington Metropolitan
Area. I truly support, faithfully, your organization,
during these times of war and peace. I also
understand that your organization is about to take
another task which will ultimately involve the opening
of another transitional facility for homeless
veterans.” He doesn’t mention it here, maybe he
doesn’t know, this, basically, is for females as well

as males, and he says here, “I think your
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organization’s idea to focus on homeless veterans was
a wonderful idea, and now with a new facility focusing
on both male and female veterans, that it will help
veterans’ homeless rate decrease.”

Also I have a letter from Park Southern
Apartments Residents Association, and this letter is
from Diana L. Briscoe, and she wrote to Mr. Crawford,
“Your organization is a wonderful addition to our
southeast community, as well as the Washington
Metropolitan Area. We truly support what vyour
organization is doing to help those many individuals
who have faithfully served our country during the
times of war and peace. I also understand vyour
organization is about to open another transitional
facility for homeless veterans. Your organization’s
idea to focus on homeless veterans is a great idea,
and with the new facility focusing on female veterans
that it will help the veterans’ homeless rate
decrease. Again, we truly appreciate your
organization and 1its commitment to serving our
community,” and that’s from Diana L. Briscoe, Vice
President.

And, this is another letter from one of
our newer residents, and he just says, “To whom it may

concern,” by Harvey Kendrick, who knows —-- now resides
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at the residence Southeast center, “I would like to
express that the center has saved my life through the
systematic gradual steps that has restored me to being
a productive man and a productive member of society.
The staff and management of the highest quality 1is
selfless and attentive to the needs of the veterans,
as I have seen critically, but find no fault in the
care and succession of wonderful staff here. I highly
recommend to any veteran who wants to get his or her
life together to utilize this center. There is a
wealth of support and information here. I am
gratefully appreciative of the center and hope that
when I leave that I will be able to come back and
volunteer in some way and be a part of something so
great. Yours Truly, Harvey Kendrick”

And, I could say a little bit more about
myself, but again, as you see, I'm a little Dbit
emotional, so I will just say that I can’t tell you
how much the programs there have helped me, that the
center has available to the veterans down there, and
I certainly hope that you will support this effort to
extend everything that they can to the veteran
community.

Thank you.

CHAIRMAN GRIFFIS: Good. Thank you very
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much, Mr. Beverly, appreciate that, and Mr. Kendrick’s
letter, I think that was his name?

MR. BEVERLY: Yes.

CHAIRMAN GRIFFIS: Excellent, we’d love to
have that in the record.

MR. BEVERLY: All right.

CHAIRMAN GRIFFIS: I do have the Park
Southern Apartments, which is Exhibit 30, the Board
all has copies of that, which is excellent, we
appreciated receiving that, and reading it, as well as
Mr. Boush’s, and also Mr. Dee’s Barbershop letter,
which was Exhibit 27 and 29, respectively.

MR. BEVERLY: Thank you, sir.

CHAIRMAN GRIFFIS: And, we appreciate your
being down here to give us a little bit of an incite
of how important the program is, and how it’s going to
fit into this area, but also how it fits into some of
the requirements under the Zoning Regulations, in
terms of the Community Service Center and also the
Community Residence Center, and I think you’ve given
us some important information in that respect.

So, we do appreciate your testimony.

Yes?

MS. GIORDANO: Yes, that is a good segue

into Mr. Gross’ testimony. He will address the
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criteria for the special exception.

CHATIRMAN GRIFFIS: Thank you.

MR. GROSS: Good afternoon, Mr. Chairman,
members.

Starting with 820, the existing facility,
as mentioned previously, on the upper two floors is a
rooming house for 50 residents, a matter of right and
use valid certificate of occupancy, which is attached
to our statement.

On the ground floor are the various Social
Service support uses for the veterans that Mr.
Crawford Jjust mentioned, and these, we Dbelieve,
constitute a Community Service Center, which from

A\Y

Subsection 334.1 states 1in part, Community
Service Center to accommodate organizations created
for the purpose of improving the social or economic
well being of the residents of the neighborhood, and
may 1include, but not be limited to, Jjob training,
family counseling, and other such facilities. And, we
believe that the various counseling activities of the
agencies, employment and the other services described,
constitute a Community Service Center. So, that’s a
special exception we request.

The Center 1s a non-profit, and we

submitted such documentation to Mr. Jackson at the
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Office of Planning. I had a stack of copies of the
documentation, and, unfortunately, I left it on my
desk, but Mr. Jackson has it if it’s needed for the
record, certificates, federal and local, of tax exempt
status.

Now, as to no objectionable effects on
neighbors, I believe 1I’11 address Dboth buildings
together on that question. No structural changes
needed, it’s 1in operation already, reasonably
necessary and convenient to the neighborhood. There
are two aspects to this. A number of the veterans who
use the services are already in the building. Others
are brought in, on Tuesdays especially, a number of
veterans are brought in for a meal, opportunity for
showers, and job counseling, and other counseling.
So, this level of activity, we believe, does not begin
to constitute any adverse effect on neighbors.

Turning then to the second building, the
building at the lower right on the board, a wvacant
three-story apartment house, proposed to be a
community residence facility. In this case, the
definition of community-based residential facility
comes into play, which is a residential facility for
people who are substantially self-sufficient but have

a common need for some sort of support services. The
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community residence facility will have 24-hour case
support, various counseling services, somewhat similar
to the ground floor of 820.

It will Dbe residential, rather than
transient. This 1s one reason it’s not a shelter,
it’s not as if people will be coming in and out of the
building on a residential basis. People are living
six months and longer in both of these buildings, so
they are residential, and then community residence
facility is a residential facility, that is, at least
a 30-day stay, and providing these common support
services for residents.

CHAIRMAN GRIFFIS: Just for clarification,
the SRO is in 820 then, is that what you are saying?

MR. GROSS: 820 has one floor of rooming
units with common bath facilities, and then one floor
of efficiency apartments that are actually Section 8,
if T have that correctly.

CHATRMAN GRIFFIS: Okay, and then the 838,
the adjacent property, which 1is now going to be
occupied, 1is what vyou are calling more of the
transitional housing, and that’s the community
residential facility.

MR. GROSS: I'm not even sure 1it’s

transitional, Mr. Chairman, I mean, it’s residential,
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but it will have more intensive services, and so we
believe as a total facility it fits more the community
residence facility definition.

CHAIRMAN GRIFFIS: So, how is 334 pertinent
to 820, meaning why aren’t they both community
residential facilities? Why would an SRO knock it out
of a residential facility to just a community service
center?

MR. GROSS: Well, that’s an interesting
question, Mr. Chairman. It’s probably a close call.
I mean, perhaps, it could be that.

Now, if we deal with the -- well, I mean,
it could be, the upper floor certificate of occupancy
for the rooming house could be abandoned, and the
whole thing could be a community residence facility,
instead of what we are proposing here, I think, as far
as I know.

Cynthia, do you see any problem with that?
I think that would work.

CHAIRMAN GRIFFIS: I'm not sure it needs to
or not, it just seemed to me a clarification because
it’s probably was going to come from a question of the
Board, and did now.

The difficulty would be that the Board

would have to look at 358.2 then, in terms of the
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proximity of two, unless we called it all one, and
that seems to be part and parcel.

MR. GROSS: They aren’t on the same lot of
record. One of them is an 800 lot, and then there’s
the lot of record. So, there is that factor.

CHATIRMAN GRIFFIS: So, that wouldn’t be
difficult either, in terms of proximity of separate
facilities.

MR. GROSS: Right.

CHATRMAN GRIFFIS: Okay.

MR. GROSS: And then, i1in terms of no
adverse effects on the neighborhood, we would note
several things. The existing facility has been in
operation for a number of years with lots of community
support and no complaints. It’s an attractive
building, well maintained. Both of these buildings
will meet the parking requirements for the uses.

There’s good separation from surrounding
uses. The facilities have a standard of conduct for
the residents, which is followed, and I would say that
in comparison to -- if either of these buildings, or
both of them, were apartments they would have a higher
level of automobile ownership, the activity pattern
would probably be a little lower in the daytime, but

would be greater in the morning and evening rush
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hours, there might be more coming and going of cars in
the evening for social activities, and the parking
demand would be higher.

The new facility would lend itself to
maybe 21 to 23 apartments, and at a 1l:1 parking
requirement in the R-5-A Zone you have more cars, and
so, in general, I think both of these facilities will
not have any significant level of difference in terms
of effect on neighbors than they would if they were
apartment houses. It’s a little bit different, but not
worse.

And, I believe in terms of exceeding the
standard of 25 residents in the CRF, I believe Mr.
Crawford, Sr., has identified the phenomenal need that
there will be between even now Vietnam veterans still
needing services, Afghanistan, Iraq, and the closing
of the facility on 16" Street, creating more demand
for this space, I think we can all see that the demand
is large.

There isn’t any kind of formal District of
Columbia program on this, as there would be with
certain categories of group homes where you could say,
quantifiably, this is the level of need, and this is
what we are providing, but I think, hopefully, you

will agree that the level of need is very great here.
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And so, with that, Mr. Chairman, we’ll be
available for questions, and we hope you will approve
the application.

CHATIRMAN GRIFFIS: Good, thank you much
following up on that point.

358.8 goes to not level of need or demand,
as I read it, but rather goes to cannot the same needs
be met with a facility of 25 or less.

MR. GROSS: Oh, yes.

CHAIRMAN GRIFFIS: So, 1in that respect,
what is it that the number of residents in these
facilities will -- how is that combination of benefit
or of efficiency maybe answering the question a little
bit, but and why can’t it just have 25 facilities all
around the area on top of that, because I believe Mr.
Crawford started off saying it’s difficult to find
property now with what the property values are, in
order to put these in.

Are there other reasonings that match
358.87

MR. GROSS: I think this -- I think that is
a substantial part of the answer, and the fact that
there isn’t any other comparable facility and the need
is so large.

And, as Ms. Roberts said, the property
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values are high, and so it’s very hard to establish,
even at this scale, and to establish at a smaller
scale probably the economic feasibility is even more
difficult.

CHATRMAN GRIFFIS: Okay.

MR. GROSS: And, I think probably there are
not many people trying to do this.

MR. H.R. CRAWFORD: And we might want to
add, when I first started in Southeast Washington
properties a long time ago they were giving them away.
Recently now, properties in Southeast Washington are
selling for the upper $70,000, $80,000 and $90,000 a
unit. So, we could never do this again.

And, in Northwest Washington, properties
are selling for $100,000 a unit, so a four-unit
building is almost impossible now.

D.C. 1is becoming the Manhattan of the
South, so this is something that I don’t think we’1l1l
ever be able to replicate again.

As I stated earlier, the VA informed me
today that they have people walking around with
commitments to go out and find some residence
facilities for these returning people, but it just
ain’t here. So, they’ll have to go out farther, I

guess.
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CHATIRMAN GRIFFIS: Okay, thank you very
much.

Any other questions?

VICE CHAIRPERSON MILLER: Are the residents
in the different buildings part of the same program,
just living in different places?

MR. H.R. CRAWFORD: No, it’s relatively
different. For instance, I was at the market and a
parent walked up to me, a quite affluent lady in Ward
7, and said, thanks for helping my kid, and I didn’t
know really what she was talking about, why she was
thanking me, but I discovered that he was -- he was a
guy who -- so, he’s a little different from the people
living at 820, more intense -- he was a Captain in the
Army, and an honor student, and he was a guy who would
have to knock on the door and say, I'm sorry, but your
husband or kid is not coming home anymore. He can’t
live with it, so he wanders off, and his problems are
more intense. He’s not a bad person, a solid citizen
who has a Master’s degree, but he just can’t deal with
it, he can’t get over it, the fact that he had to
knock on that door and tell that mother or father,
wife, that your kid is not coming home anymore.

So, 1in this particular building you are

dealing with more people who are more intense, that
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need their hands held, and need a bit more assistance.

In the other Dbuilding it’s a Dbit
different. These gentlemen get up and go to work, and
don’t need the intense kind of counseling and Social
Services that will be provided in this building. And,
that’s comparable to what we had on 16"" Street, but
remember, the rent went up, so we were called and
said, will you help out, and we responded, so now we
have to gut the building and get it right.

So staff, of course, and the management,
of course, and the facilities are all integrated in
the services that come out.

VICE CHAIRPERSON MILLER: It sounds like
there’s an umbrella of one program, but you are
placing people differently depending upon their needs,
right?

MR. H.R. CRAWFORD: Yes.

VICE CHAIRPERSON MILLER: I guess this is
for Mr. Gross and Ms. Giordano. Is there some reason
that the one that you’ve identified as a Community
Service Center doesn’t fit under 358, Jjust for
curiosity as to where this best fits, for some reason
because it has the clinic, or support services, you
thought it should be called a service facility?

MR. GROSS: Well, the first one, the 820,
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as was just mentioned, has people who are more self-
supporting and go to work, and so we were just dealing
with the ground floor as a separate entity.

On the other hand, there may be enough
characteristics in common with a community residence
facility to do the certificate of occupancy that way.

Now, I lost track of what your question
was, did that answer it?

VICE CHAIRPERSON MILLER: Well, this is
another question --

MS. GIORDANO: Maybe if I could just add,
too, there is some service being provided to people
who don’t 1live there, but I think it’s clearly
incidental, the primary focus is servicing people.

CHATRMAN GRIFFIS: Maybe the direct
question is, under the 358, the community residence
facility, could you provide the services you are
providing? It’s almost as if they don’t each fit
under one separate, it’s almost like they are a little
bit of a hybrid of both. I mean, there’s the service
center 1n each of them, and there’s a residential
component in each, and neither are distinctly one or
the other. Does that make sense?

MR. GROSS: Community services could fit

under the community residence facility.
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CHAIRMAN GRIFFIS: Under the community
residence facility, could you provide the other
services, one, to outside members of the community?

MR. GROSS: Well, that’s interesting, that
may be —-- that may be the reason we arrived at the
community residence facility.

MR. GIORDANO: Well, I’'m thinking it’s
incidental, though, that --

CHAIRMAN GRIFFIS: Right, but it wouldn’t
be incidental if you are bringing people in to them.

MS. GIORDANO: -- well, I'm thinking it’s
a much smaller aspect of, you know, what the total
program 1is, and, Dbasically, I think the Zoning
Administrator would defer to the Board’s judgment on
this. If it makes sense to just kind of consolidate
the whole thing, it’s tricky. You know, you can see
we’ve struggled with this.

CHAIRMAN GRIFFIS: Okay. Yes, I think it
would be worth it trying to get clarity, so we don’t
have troubles as we go on, or you, rather, go on, and
our job is fulfilled here.

It is interesting, I mean, I don’t think
-- obviously, we don’t see these every afternoon, and
it is interesting that -- it’s not a shock that the

zoning regulations may not be adequate to address this
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situation, but that it seems like there is a bit of
each of these involved, and noting that there has been
some changes in CBRFs and other community service, and
then how each of these are looked at. It’s important
to look into it a little bit further. I don’t think
we are going to far astray, however, there are two
special exceptions, essentially. And, I think that’s
probably the best way to keep it at this point, and
not necessarily tie it -- 1if I’'m wunderstanding
correctly, although your application has tied to the
Community Service Center at 820, and the community
residence at the others, at 840, essentially, I'm not
so sure that we’d have to be so specific, but rather
could have special exception, and somewhat posing this
as a question, have a special exception for the
properties, as you said, is all on a single lot, of
820, 840 -- 838, 840, and 842, so each would have the
two special exceptions. Doesn’t that make more sense?

MR. GROSS: Sure, that sounds good, yes.

CHATRMAN GRIFFIS: Does that make sense?

MR. GROSS: And, for the long-term
management of the whole thing, I think that would be
excellent.

CHAIRMAN GRIFFIS: Right.

MR. GROSS. Have the flexibility.
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CHATRMAN GRIFFIS: Okay.

VICE CHAIRPERSON MILLER: In that case,
they would be treated as one facility then. I'm
throwing that out as a question, but that’s what I
think right now.

MS. GIORDANO: I think so, too.

VICE CHAIRPERSON MILLER: Okay.

CHATIRMAN GRIFFIS: Okay, good, what else do
we need to hear?

MS. GIORDANO: That concludes our
presentation, unless there are any further questions.

CHATRMAN GRIFFIS: Okay.

Any other follow-up questions from the
Board? Clarifications?

Yes, very well, let’s move ahead then, and
let’s go -- I think we should go right to Mr. Jackson,
and presentation of the Office of Planning’s report.

MR. JACKSON: Good afternoon, Mr. Chairman,
members of the Board. My name is Arthur Jackson, I’'m
the Development Review Specialist with the District
Office of Planning that received this application.

First I’'d like to say that the Office of
Planning strongly endorses the work that’s being done
by the Gregory Center and the non-profit organization

in support of our Armed Forces, but we are concerned
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that we may not have enough information to make a
complete analysis of the report, which is why we
requested more specifics about the operation, about
the organization itself, and about whether there’s a
plan for the management of the site.

Specifically, we endorse their whole
proposal, but needed additional -- generally, but we
need additional information which the applicant has
responded to in part. One of the issues was that the
non-profit status of the Housing Access, Incorporated
was unable to verify that with the Office of the Chief
Financial Officer. However, they provided copies of
their non-profit status that was established back in
May of last year.

We note that the regulations appear to
require that there be a preliminary review of the
proposed facility, community residence facility, to
see that it would meet the regulations. And, we
indicated that to the applicant. However, we have
been unable to find any agency that would accept
responsibility for a preliminary review of this
application.

Most -- the responses we’ve received 1is
that they’d rather review it when it came through as

a final proposal, rather than do it on a preliminary
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basis. As such, 1n conversations with Mr. Gross, I
understand that they were not able to get that portion
of the application reviewed at that time. But, of
course, the reason for that is so that the Board of
Zoning Adjustment knows that what they are reviewing
is the application as it would move forward for final
review and approval for certification.

Next, we were —-- the application refers to
ten parking spaces on the site. However, from all
indications there are only, we noted three parking
spaces marked for handicapped accessibility and two
unspecified parking spaces. What we were really
looking for was if they are going to provide ten
parking spaces that 1is probably adequate, but let’s
show ten parking spaces on the site, which requires
striping and marking. That’s, essentially, what we
are looking for, Jjust to note that there are ten
parking spaces actually on the site, to date we
weren’t able to see it on 820. The applicant
submitted revised plans for 840, showing the 12
parking spaces in the parking lot, which we think may
be more than adequate.

But again, that depends on initial
documentation, that would actually explain the

program. Now, we’ve heard a number of references to
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things that do happen, and the services that are
provided, some that may be principal services, some
that are Jjust temporary or occasional services. At
this point, we don’t have a real feel or understanding
for the extent of services that are provided on the
site, and the only concern there is that if we are
looking at an area that’s, as the rest of the District
is developing, and we expect that we’ll see more
developments like the ones, the townhouse development
to the north, to the south, possibly a revitalization
of that whole block with the apartments, either new
apartments or other types of land use.

In that regard, the on-street parking
should be available for wuse Dby people who are
visitors, and if the on-street parking is being used
primarily by people who are using the Center, in the
short term that’s not a problem, but in the long term
it could be a burden on the street system.

So, we really are just trying to clarify
exactly what happens on site, and to what extent these
services and facilities, and the on-street parking,
will address that need.

I think it’s -- in talking to the
attorneys, I think they may have misinterpreted what

I was saying, really Jjust writing down what you
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normally do. The statements that are made today
indicate that there are strict rules and regulations
that the residents have to comply with, and they
comply with them or they don’t stay residents, and all
the success stories that we’ve heard are from people
who followed the rules.

The rules are out there, just what are
they, with regard to parking and how you manage the
site, and with regard to visitors. That’s the type of
information I think would be useful to the Office of
Planning and the Board of Zoning Adjustment to make an
informed -- to Dbe properly informed to make an
appropriate recommendation and decision.

So, that’s the type of things we are
looking for, and, as I say, we support the program, we
just thought we needed a little more different —-- more
information.

That concludes the Office of Planning’s
summary, and we are available to answer questions.

CHATRMAN GRIFFIS: Excellent, thank vyou
very much, Mr. Jackson, appreciate all that, and the
other analysis that you’ve gone through in terms of
your report as submitted.

Is there questions from the Board in

regards to Mr. Jackson’s submitted report or his oral
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testimony today?

MR. HOOD: Mr. Jackson --

CHAIRMAN GRIFFIS: Yes, Mr. Hood.

MR. HOOD: -- a question for you.

I think there is some Federal funding.

MR. JACKSON: Yes.

MR. HOOD: And, I'm sure that the Feds have
some rules and regulations in which they would have to
come up with answers, I’'m sure, and if not, they would
not get that funding.

So, I guess what you were just saying, you
would like to -- Jjust need to see it scripted and
written down, of actually what kind of rules and
regulations they have in place.

Was what Mr. Crawford said today, was that
sufficient?

MR. JACKSON: No, we are not —--

MR. HOOD: I may be missing the point, too,
I don’'t know.

MR. JACKSON: Well, we are talking about an
overall program, but they are bringing people in, how
many, how often, how often do they need the parking
spaces for the staff? How many people that currently
reside there have cars? Are there limitations on

people who can have cars? Things along that line. I'm
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just looking at --

CHAIRMAN GRIFFIS: You are not looking at
the Social Service program, or rather, the program
that might relate directly to the zoning issues that
we’ll be looking at.

MR. JACKSON: Right.

MR. HOOD: How many people -- how many
staff people, how many people will require parking
spaces.

MR. JACKSON: How they would manage their
parking, and show the parking. At this point, the
plan, again, 840 is covered because of the new plans
will repave the parking lot and put in 12 spaces.

I just didn’t see the ten spaces on 820,
and I wanted them -- I was looking for some either ask
for a waiver of the spaces and go with the five you
have, or show where the ten spaces are.

MR. HOOD: Thank you.

CHATIRMAN GRIFFIS: So, I'm sorry, when you
say the ten, because that’s what was stated to be on
site, was there a different number that you thought
might need to be provided, or did you do a parking
calculation?

MR. JACKSON: No, it was just if they are

going to provide -- 1if there are ten spaces, I just
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wanted it shown on a map or a plan.

CHATIRMAN GRIFFIS: Just have it shown.

MR. JACKSON: As I say, the draft plan for
the addition, the annex at 840, initially did not have
-- did not show the parking spaces.

CHAIRMAN GRIFFIS: Right.

MR. JACKSON: But, I requested to have the
applicant show the enclosure for the dumpster, and
they came back with a plan that basically shows where
the spaces are and how they can be utilized.

CHAIRMAN GRIFFIS: And, 3just off hand,
where would the parking requirement fall in your
understanding of the regulations in the R-5 Zone for
the Community Service Center or community residential
base?

MR. JACKSON: Well, I believe that it’s up
to the Board --

CHAIRMAN GRIFFIS: Right.

MR. JACKSON: -- to make a determination,
but I would think that -- and the best circumstances
would be that you’d have a full knowledge of where the
spaces were, how many there were --

CHAIRMAN GRIFFIS: And, I don’t disagree,
you are just putting it in perspective of what, you

know, the level of what you would be looking at, in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

97

terms of our own judgment of whether ten would be
enough, or not enough, or the location of it.

MR. JACKSON: Well, looking at -- comparing
the two facilities, you’ve got the two buildings that
have, essentially, the same number of spaces. The 22
parking spaces that were outlined as being available
on site, with the ten and the 20 -- ten and the 12,
would seem to be adequate, assuming that there are
only a few people having cars there normally, that
there are only a few instructors or technicians coming
in to work with the staff during the day, that the
visitors are mostly in the evening when other staff
has gone.

CHAIRMAN GRIFFIS: Which goes directly back
to your initial statement of, you just needed more
information in terms of the program of how it’s run in
terms of the impact on the surrounding area, and
specifically the parking demand.

MR. JACKSON: And, my impression 1is that
there are standards and requirements. Now, maybe the
management of the parking is not written down, but
there must be clear rules, because it runs very well
and they obviously have no problems in the past.

I'm just looking forward to the future,

knowing that this area is ripe for development and
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probably will occur very soon.

CHAIRMAN GRIFFIS: Good.

Mr. Jackson brings up an excellent point,
that the Board would need that information.

Ms. Giordano, you are prepared to address
that, generally, and the statements that have been
made specifically, what is the -- what are the rules
or program for staff, how many staff people are there,
and then what are the rules or program if a resident
comes 1n with a car, how is that dealt with, and how
many would be in that respect?

MS. GIORDANO: Yes, I think one of the two
Mr. Crawfords can address that question, also we note
that we will stripe those spaces, 820 is an existing
building, and we didn’t really have an architect or a
civil engineer working on that building. So, we
didn’t really have someone on board to really lay out
that parking, but Mr. Crawford 1s committed to
providing that striping in the future.

CHATRMAN GRIFFIS: And, 820 has how many
parking spaces?

MS. GIORDANO: Ten.

MR. JACKSON: Ten.

CHAIRMAN GRIFFIS: Ten now.
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MR. JACKSON: Yes.

CHAIRMAN GRIFFIS: And, the new building
has how many proposed?

MR. JACKSON: Twelve.

MR. H.R. CRAWFORD: Twelve, but what hasn’t
been mentioned, the land is contiguous immediately
outside the gate all belongs to Access Housing, and
that’s another 15 or 20 parking spaces. Parking has

never been an issue in the last ten years with us.

Safety has.

CHATIRMAN GRIFFIS: I'm sorry, 15 or 20 are
where?

MR. H.R. CRAWFORD: Contiguous to the
property.

CHAIRMAN GRIFFIS: You mean on a public
Street.

MR. H.R. CRAWFORD: No, no, there 1is an
alleyway, it’s not a blind alley, but there’s land
just beyond our gate.

CHAIRMAN GRIFFIS: Is it on your property?

MR. H.R. CRAWFORD: Yes, that’s all a part
of Access’ property, so parking certainly is not an
issue, and so it hasn’t been an issue for ten years,
with the staff, nor the residents. Most of the

residents do not have cars. As they progress in life
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and move out the property, of course, they get cars,
but most of our residents, we provide tokens and we
have two vans, but parking has never really been an
issue with us.

CHATIRMAN GRIFFIS: Well, what happens when
a potential resident comes in and has a car?

CHAIRMAN GRIFFIS: It’s just never been an
issue, he parks his car either on the off-street
parking or within the gate. We prefer everybody stay
within the gate. Our facility is gated and secured.

CHAIRMAN GRIFFIS: So, has Mr. Jackson has
stated, he is incorrect in his assumption that there
would be rules and regulations regarding car ownership
for a resident at either building 820 or 840.

MR. H.R. CRAWFORD: Historically, it Jjust
hasn’t been a problem. I mean, we can create one, but
historically for ten years it hasn’t been a problem.

CHATIRMAN GRIFFIS: Haven’t had a need for
any such rules with your program.

MR. H.R. CRAWFORD: Not at all, no.

CHAIRMAN GRIFFIS: Do you agree with Mr.
Jackson that that area is changing?

MR. H.R. CRAWFORD: Oh, vyes, all areas of
the District of Columbia are changing, not all for the

better.
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The property across the street from us was
a burned out apartment Dbuilding, 1it’s now Dbeing
cleared of all its residents, and it’s going to be, of
course, restored to decent, safe and sanitary housing.
But, once again, they have their own parking,
remember, these two buildings were apartments before,
and they had families and they had parking, but
parking has never been an issue with us, with staff,
nor the residents.

CHATRMAN GRIFFIS: How many total staff
members are there on both buildings?

MR. H.R. CRAWFORD: Nine.

CHAIRMAN GRIFFIS: Nine staff?

How many total residents then?

MR. H.R. CRAWFORD: Fifty.

CHAIRMAN GRIFFIS: And, that’s nine staff,
full-time staff all 24 hours, or are there shifts of
staff?

MR. H.R. CRAWFORD: There are shifts.
There are shifts.

CHAIRMAN GRIFFIS: So, how many are on site
at one time, do you suppose, the most?

MR. H.R. CRAWFORD: About five at one time,
five in the day, and four at night.

CHAIRMAN GRIFFIS: Really.
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MR. H.R. CRAWFORD: Yes.

CHAIRMAN GRIFFIS: So, you’d have two in
each of the buildings?

MR. H.R. CRAWFORD: Oh, no, when the other
building -- when 838, 40 and 42 become occupied that’s
different, because you’ll have people there on a
permanent basis, but remember, we do have about 15 to
20 spaces that are contiguous, that are outside the
gate, that belong to the property. So, parking is
really not an issue.

CHATRMAN GRIFFIS: Well, vyou have that
green triangle area that is part of the property
that’s outside --

MR. H.R. CRAWFORD: Yes.

CHATIRMAN GRIFFIS: -- the gate.

MR. H.R. CRAWFORD: Yes.

CHAIRMAN GRIFFIS: Are vyou planning on
surfacing that and striping it for parking?

MR. HOOD: It’s presently surfaced, we’ll
just have to stripe it.

CHAIRMAN GRIFFIS: What is 1t surfaced
with?

MR. H.R. CRAWFORD: That’s sort of a
blacktop, blacktop area. As a matter of fact, we can

see it on that chart there. There’s a gate, and right
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there is the blacktop area -- no, no, the big picture,
there we are, right there, there you are, to the side
there, right there. All that belongs to us.

CHATRMAN GRIFFIS: Okay.

MR. H.R. CRAWFORD: And, of course, we’ll
provide that to the Board and to Mr. Jackson.

CHAIRMAN GRIFFIS: I think we are just
trying to get clarification on things.

Ms. Miller?

VICE CHAIRPERSON MILLER: About how many
outsiders or visitors come per day to use the
services?

MR. H.R. CRAWFORD: Basically, we see the
visitors during the holidays, Thanksgiving, Veterans
Day, Memorial Day, things like that.

VICE CHAIRPERSON MILLER: So, it’s not on
a daily basis that the people visit?

MR. H.R. CRAWFORD: Not --

MR. CRAWFORD: On a daily basis persons may
come into the clinic, and it may be roughly five to
ten people, and they may use the parking lot within
the gate, and, you know, they have scheduled
appointments and things, so they may be there from 15
to 30 minutes, but there is parking there inside the

gate.
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VICE CHAIRPERSON MILLER: So, five to ten
people a day?

MR. CRAWFORD: Yes, correct.

VICE CHAIRPERSON MILLER: Okay.

And, is it near public transportation?

MR. CRAWFORD: Right on the corner of 842,
I think it is, there’s a bus stop, yes.

MR. H.R. CRAWFORD: And, of course, the
Green Line 1is within walking distance. We are
required to have tokens and transportation systems,
and we have two vans, one given by the VA and one, of
course, we purchased, and one was given by an outside
agency. And, of course, we take the veterans wherever
they have to go to make their appointments. The
tokens are for them to wuse with the public
transportation system.

CHAIRMAN GRIFFIS: Who requires you to have
those?

MR. H.R. CRAWFORD: The VA.

CHAIRMAN GRIFFIS: Is that right. Okay.

Any other questions from the Board?

Mr. Jackson, any follow up?

MR. JACKSON: No, thank you.

CHAIRMAN GRIFFIS: Do appreciate that

analysis and also bring us up to that issue.
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Very well, if there’s nothing further,
does the applicant have any cross examination of the
Office of Planning?

MS. GIORDANO: No questions.

CHAIRMAN GRIFFIS: If there are no
questions of the Office of Planning at this time, then
let’s move ahead.

Is ANC-8E represented today? Is the ANC
member here? Not noting any ANC represented, we do
have a submission from the ANC, Exhibit No. 31. I do
not believe that it meets all the requirements for
granting of great weight, but we can take note of its
support of the application, unless you have additional
information on the ANC’s report.

Very well, any comments from the Board?

Not noting any --

MR. HOOD: Mr. Chairman, Jjust curious,
normally Office of Planning usually -- did the ANC
meet on this, that you know of?

MR. JACKSON: I don’t believe -- I believe
there was a meeting previously on funding for this
project.

MR. HOOD: So, you are not aware 1f they

took a vote or not?
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MR. JACKSON: No, I believe the letter was
from --

MR. H.R. CRAWFORD: Yes, again, Ward 8 is
very much together, and we did meet with the ANC, and
the fear of taking something from the ward that they
have, as you know, that’s when the ward -- the entire
ward will show up. So, if that was a fear or threat
of losing the facility I’'m sure that we would have
quite an audience behind us.

MR. HOOD: Right, I understand, but, Mr.
Crawford, let me just say, my point is I think that
unfortunately, and I know Ms. Seegers, I’ve done some
work with her, and I know they are very thorough, it’s
that, apparently, they are not going to be able to get

the great weight because of the way they submitted the

letter.

My point is, I’'m just trying to --

MR. H.R. CRAWFORD: I understand.

MR. HOOD: -—- see, so hopefully we can
afford -- because all agencies in my ward also, some

time we miss that line, we miss saying in a duly
noticed meeting that the ANC took a vote, some of us
are not up on those issues about putting that in the
letter, and I’'m sure that ANC-8E, under Sonja Seegers,

definitely considered this application.
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MR. H.R. CRAWFORD: Very much so.

MR. HOOD: And, it’s Jjust unfortunate that
they took that time and they are not going to be able
to get the great weight, and that’s why I just wanted
to put on the record if somebody would say whether or
not they took -- had a duly noted meeting, and notice,
and they took a vote.

So, 1t’s a moot point at this point.
Thank you.

CHATRMAN GRIFFIS: Excellent, thank vyou,
Mr. Hood, and I think that’s exactly correct. I mean,
obviously, we note the letter is in the record, as Mr.
Hood has indicated, it is Exhibit 38, 31 rather, but
it is fairly critical for us to hold the standard of
our regulations to all the ANCs in order to be able to
give them great weight, and standing, in our
proceedings.

And, it’s actually interesting, the last
paragraph indicates that they formally supported the
funding, as Mr. Jackson has just said, but at the time
they were unaware of BZA relief.

Anyway, there it is, we note that the ANC
has indicated this element of it.

Anything else then, comments? Very well,

thank you again, Mr. Hood, we do appreciate that.
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Let’s move ahead then to call for any
persons present to provide testimony. Persons in
regards to 17433, case of Access Housing, Inc., to
come forward at this time.

Persons in support?

Persons in opposition?

Is anyone else here attendant to
Application 17433 that would 1like to ©provide
testimony?

Very well, if there’s no one else here to
provide testimony, I think we can go straight to
closings.

MS. GIORDANO: No formal closing statement,
other than to say that time is an issue with this
application, and Mr. Crawford can speak more directly
to that if need be.

But, this was a situation where all the
permitting was in process for the new facility, and
the Zoning Administrator raised an issue regarding the
way the use was presented, and it’s been holding up
the project. So, we hoped that the Board would make
a decision on this as soon as possible.

VICE CHAIRPERSON MILLER: Ms. Giordano, I
just want to ask you a question, you know, because I'm

looking at Dboth sets of regulations, and to see
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whether they both would apply to both, or whatever.
And, I think the way the papers were filed they -- you
were addressing one building with one set of
regulations and the other building with the other
ones, right, one was 334 and one was 3587?

MS. GIORDANO: Yes.

VICE CHAIRPERSON MILLER: So, I'm just
looking at 334.4, and I just wanted to ask you whether
the other building complies with this, and then you
are doing renovations on one of the buildings, and
this says “no structural changes shall be made except
those required by other municipal laws or

7

regulations,” is that a problem with respect to the
other building?

MS. GIORDANO: Structural alterations are
typically considered movement of a load bearing wall,
and there’s none of that going on.

VICE CHAIRPERSON MILLER: Thank you.

CHAIRMAN GRIFFIS: Mr. Jackson, let me just
follow up with a quick question, I don’t know if you
have an answer to this, but you’ve heard our brief
discussions on the relief that’s being sought, not
changing substantially at all, and keeping the same

two special exceptions, but applying them to each of

the structures on the lot.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

110

Do you think that that’s appropriate to
proceed in that fashion, or to keep it as has been
advertised or as proposed by the applicant as 820, as
a Community Service Center, and 840, et al, the
residential facility?

MR. JACKSON: Well, I think there would --
as Mr. Gross indicated, it could go both ways. In
fact, I made a recommendation to him that possibly
moving the clinic over to the community services
facility, community -- residential facility, and
making that the whole package, since that’s the new
use, and making this the -- the existing building a
whole rooming house. So, there are any number of
iterations of this could work.

CHAIRMAN GRIFFIS: Right.

MR. JACKSON: But, I guess the one concern
I have is I'm not sure what precedent would be set if
you take -- if you say that a tax lot and a regular
lot are still the same lot. I’m just not quite sure
what kind of precedent that would make, going back to
the earlier proposal of just treating them as two
buildings on one lot. I’'m just not quite sure what
might come out of that.

CHAIRMAN GRIFFIS: What about granting two

special exceptions for each?
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MR. JACKSON: Well, I think the only issue
would be the issue about being within 500 feet. But,
as the BZA, you can —--

CHAIRMAN GRIFFIS: That’s right.

MR. JACKSON: -- make a finding that that'’s
not a problem. So, you could handle that yourselves,
if you care to. And, I think that’s covered under
358.7, so you could make that finding in your own
deliberations.

CHAIRMAN GRIFFIS: I didn’t want to take
too much time on that, but I’'m just trying to be
absolutely clear as possible, and I think what I would
propose, and I’d open it up to Board members for their
reaction and we can move ahead, because I think we are
appropriately full on this record to proceed today,
unless I hear from others, then we can set this for
decision in a week 1f we need this time. But, this is
what I would propose, is that as we have the single
entity of Access Housing running the facility on the
two buildings, clearly, the special exception doesn’t
run with the operator, but it runs with the land.

And, however the finding that is
appropriate here is that the single operator does
relate to the fact that there is no adverse impact

shown in the surrounding area, based on the operations
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that have been put forth today, however, each of the
buildings fits into some of the parameters that are
taken under consideration of the special exception
approvals for residential facilities, and also for the
Community Service Center. So, I think it’s logical to
look at a special exception for each of those at 820,
and then at 838, 840 and 842, each of the same which
we’ve Jjust walked through.

It’s interesting the regulations lay
themselves out to almost do that, because they are so
duplicitous responsibilities and requirements in each
of those sections, that it seems to make some sense to
combine them, especially with the circumstances.

Far be it from us, and I don’t think we
have enough information or expertise to start moving
programs around. I mean, I think Mr. Jackson makes an
excellent point, why not move all of, you know, kind
of services into one building, one to the other. I'm
not sure he’s advocated that should happen, but
rather, as an option, and I’'m not sure that we need to
take the time, nor do we have the expertise, to start
moving all of that around, but rather to take it as we
are today.

That’s what I would propose, is that we

just move ahead in that fashion. I don’t think that
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we are being determinative of tax lot and record lot,
but, obviously, we have two pieces here with one
single entity. We’ve talked about the impacts that
might happen, and that is the parking, certainly,
special exceptions can be conditioned, and it’s
something that we could and may well do if we proceed
in an approval fashion. And, I’1ll take comments on
that at this point.

VICE CHAIRPERSON MILLER: I just want to
say, I mean, the way I have been looking at it, but I
can follow what you are saying, is, I mean, it seems
like one ©operation, so 1t seems -- and one
application, so it seems logical to grant special --
two special exceptions to one, which seems like one
facility.

But, what I understand you are saying is
that, we don’t have a full record on the lots, and
they have two separate addresses, so, basically, by
assigning the special exceptions to each of them it’s
almost the same, it’s, basically, the same result.
They can run their program as one program and use the
buildings as allowed under the special exceptions, so
that’s fine with me.

CHAIRMAN GRIFFIS: Yes, I think it’s

actually more clear to allow for that.
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As Mr. Jackson pointed out, it 1is under
the Board’s purview and review, if we were to approve
within a proximity and also size. I mean, we are
looking at something that’s about 25 and is,
essentially, two buildings in operation in a single
square. All of that again is part of the special
exception review and requirement, of which we either
support or not, approve or deny.

So, I think we should move ahead in that
fashion.

Just for a last point of clarity, if
granted we are not granting the special exceptions to
Access Housing, because Access couldn’t take these
special exceptions and go anywhere else, and plop down
and say I’'ve got a special exception to run a
Community Service Center, just like Access could leave
and another operator could come in and run the exact
same program that might be approved under a special
exception.

So, it does run with the land and not the
operator, and that’s why I think it’s critically
important to look at it in terms of how it’s put
together.

So, with that, unless the applicant has

any objection to proceeding in that fashion, noting
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there’s no objection from the applicant’s
representative, I think we should just proceed and if
we are prepared to go forward today, which I believe
the Board 1is, I think it 1s appropriate then to
proceed in our deliberation under a motion.

I would approve Application -- move
approval of Application 17433, the Access Housing, and
as stated for the special exceptions under 334 and
358, for the properties as noted at 828, 838, 840, 842
Chesapeake Street, S.E.

And, T will add conditions, but, actually,
let me add my conditions and then we can take a
second, if appropriate, and I would add to the
conditions that the areas of parking be properly
surfaced and striped. I don’t want to be too
restrictive in this, but certainly the ten and 12
parking spaces that are between the two buildings, and
then if, I guess this is really what it comes down to
is, 1f that triangle area is used for parking, that
that would be properly surfaced and striped, and let
it be at that.

MR. ETHERLY: Second, Mr. Chair.

CHAIRMAN GRIFFIS: Thank you very much, Mr.
Etherly, for cutting me off quickly to move on, and I

don’t have any other conditions to add to that.
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So, I'11 open it up for any other comments
and deliberation.

Anything else?

A couple other comments then I think it’s
appropriate to do under the motion is to get into the
aspect of what we did and whether we delve right into
it I think as the record clearly shows, and that with
the applicant’s submission and also the 0Office of
Planning’s analysis, is the impact of this, whether --
obviously, what we are measuring in many ways is would
there be any negative impact to the surrounding area.
And, none has been persuasively shown, if shown at
all.

Parking was a big issue that we did bring
up. We brought up size, and I think that that has
been well evidenced and deliberated, that being above
25 members, and also the parking, as it is decided by
the Board what would be appropriate parking, noticing
the program, how many and also the provision of public
transportation, and also the subsidy of that public
transportation, and the wvans that are owned and
operated by Access Housing, all which I think go
directly to it.

As to 334.4, structural changes, I think

this is a big aspect, and I think we know what the
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intent 1is. I won’t get too far into it, but it is
clear that there are structural modifications being
made to the apartment building. There’s cut throughs,
there’s -- the entire floors are being connected, I
think that falls well within the intent, but also the
amount of work that would be applicable under 334.4.

Saying it a different way, I don’t think
this rises to a level of being structural changes, but
rather structural modification to the building. I do
believe that it’s allowable under 334.4.

I don’t think I need to touch on anything
else, as most have been addressed and most
specifically also the four or more points of the
Office of Planning’s report and analysis I believe we
touched on in the hearings today, and also in the
written submissions.

Very well. If there’s anything else --
Ms. Miller?

VICE CHAIRPERSON MILLER: I just wanted to
comment on 358.8, for one of them, the fact that, you
know, we are approving it for more than 25 persons,
because I think that this -- if we find that the goals
and objectives of the District aren’t being met in
other ways, and I think that what’s very important

about this particular place is that it is unique in
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its serving of veterans, where no other entity in the
City seems to be doing this. So, I think it screams
out for meeting this provision.

And, we haven’t heard any adverse impacts
at all. It’s been operating for a long time, and even
though it’s going to be increasing, it seems to lend
itself to a population that doesn’t drive very much,
and it’s a good operation.

So, good luck with it.

CHATRMAN GRIFFIS: Excellent, thank you.

Others? Anything else then?

Very well, if there’s nothing further then
we do have a motion before us and being seconded, I’d
ask for all those in favor signify by saying aye.

(Ayes.)

CHATRMAN GRIFFIS: Opposed?

Abstaining?

Very well. Ms. Bailey, 1if you wouldn’t
mind recording the vote.

MS. BAILEY: Mr. Chairman, the vote 1is
recorded as 5:0:0 to approve the application, with the
conditions noted by the Board.

Mr. Griffis made the motion, Mr. Etherly
seconded, Mr. Mann, Ms. Miller and Mr. Hood are in

agreement.
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And, Mr. Chairman, just so that I can be
absolutely clear, the Board approved all of the
properties relief from 358, which is Section 358,
which is the Community Residence Facility, and Section
334, or did I not get that --

CHAIRMAN GRIFFIS: No, that’s correct.

MS. BAILEY: Okay, so both.

Thank you, sir.

CHATRMAN GRIFFIS: Excellent, thank vyou
very much, and I don’t think there’s any reason to do
an order on this, or rather saying it in a more
positive way, I think we can waive a rules and
regulations issue summary order on this --

MS. BAILEY: Thank you.

CHATIRMAN GRIFFIS: -- unless there’s any
opposition to that.

Not noting any opposition, thank you all
very much. Have a pleasant afternoon, and appreciate
all the good information and the good work that’s been
done.

The Board is going to take a five-minute
break, and we are going to let the next applicant get
ready and set up, and we’ll be right back.

(Whereupon, at 2:56 p.m., a recess until

3:08 p.m.)
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CHATRMAN GRIFFIS: Excellent, why don’t we
resume then.

Ms. Bailey, when you are ready we can call
the next case for the afternoon.

MS. BAILEY: I apologize, Mr. Chairman.

CHATRMAN GRIFFIS: No apology needed.

MS. BAILEY: This is an appeal, the number
is 17430, of Rodut Associates of DC L.P., pursuant to
11 DCMR 3100 and 3101, from the administrative
decision of the Zoning Administrator, Department of
Consumer and Regulatory Affairs, to issue a
Certificate of Occupancy Permit No. 100692, dated July
5, 2005, authorizing the use of an apartment building.

Appellant alleges that DCRA erred by
issuing the C of O for two principal structures on a
single lot in wviolation of 11 DCMR Section 3202.2.
The approved DCRA construction plans show a yet to be
built above ground connection between the two
buildings. The property is located in the DD/C-3-C
District of premises 1150 K Street, N.W., Square 317,
Lot 25.

As you are aware, sir, there are several
preliminary matters associated with this case.

CHATRMAN GRIFFIS: Excellent, thank vyou

very much.
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Why don’t we Jjust get introduction of
everyone that’s here, so we know who the players are
as we walk this down.

The appellant, yes, sir.

MR. BROWN: Patrick Brown, from Greenstein,
Delong & Lux, for the appellant.

CHAIRMAN GRIFFIS: Excellent.

And, is DCRA represented?

MR. TAYLOR: Yes, sir, Dennis Taylor, for
the District.

CHATIRMAN GRIFFIS: Excellent, welcome, Mr.
Taylor.

MR. TAYLOR: And, I am joined by Ms. Isabel
Pacheco. She will not be up here for this portion, but
should we have a hearing she will be joining me for
the hearing.

CHATRMAN GRIFFIS: Very well.

And, 1is the ANC-2F represented? Is the
ANC present?

Very well, and the property owner?

MR. GLASGOW: On behalf of the property
owner, I’'m Norman M. Glasgow, Jr., the law firm of
Holland & Knight, and here with me today is Mr. Dennis
Hughes.

CHAIRMAN GRIFFIS: Excellent.
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Okay, let’s move ahead then. I think it’s
appropriate to take up the Motion to Dismiss first,
and I’11 hear from everybody in their opinion for
that. That would be Mr. Glasgow’s Motion to Dismiss.

What I would like to do is, as we have the
panel now seated, we can have Mr. Glasgow first
summarize. The Board has a written submission, I’'m
assuming that all the other participants have had that
served. We have read and taken some time to get into
all of the information that’s been submitted, so we’ll
summarize, we take Mr. Brown’s comments on that
motion, also addressing his filing for DCRA, and then
we move ahead to see where we go with that.

What I'd like to do is break it down into
the issues and elements, so we are a little bit more
strategic, and I think probably time effective, and I
think as its your motion, we’d take it in the order
that is presented, and the first would be that of
standing, or rather, well, aggrieved. Establishing
that, we could move on to the timeliness issue. From
there, we can get into the much more substantive, I
think, may well be substantive, whether there is any
standing of the violation in the zoning regulations,
and then lastly is the estoppel issue.

Let me Jjust hear comments first, Mr.
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Brown, on that process for this afternoon, preliminary
matter in this.

MR. BROWN: I’'m generally 1in agreement
certainly of breaking it down into the elements. I
might reverse the first two, and take timeliness
first. That 1s Jjurisdictional, so while I don’t
believe that’s going to be a show stopper, 1if, in
fact, it was, I think taking that first would be
appropriate.

CHAIRMAN GRIFFIS: Fine, and the Board
actually entertained that, however, not to take too
much time on this, but how could we get to timeliness
if there is no standing? So, there would be that
issue, isn’t the standing more appropriate before we
even get into any of the other elements?

MR. BROWN: Again, I think the timeliness
is jurisdictional. The Board wouldn’t have -- and I
think to some extent, at least for purposes of arguing
the timeliness motion, there is standing.

CHAIRMAN GRIFFIS: Okay, I can relate to
that.

Comments? Does the Government have any
comments on either of those issues?

MR. TAYLOR: The Government is comfortable

with your analysis, sir.
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CHATRMAN GRIFFIS: Okay.

Do you have any difficulty starting with
timeliness and then going to --

MR. GLASGOW: Not particularly, I was
going to start with mootness, because of the new C of
Os that have been issued, because that just ends this
whole case.

CHATIRMAN GRIFFIS: Because of the new C of
Os.

MR. GLASGOW: That’s correct, the reissued
C of Os, that have Lot 27, Square 317 on them. They
were filed with the supplement to applicant’s Motion
to Dismiss.

I have copies of those.

MR. BROWN: And, we have extra copies also
if the Board does not have them.

And a question, since that was a last
minute filing. It would appear that those C of Os
only go to some of the units, not all of the units in
the building, is that correct?

MR. GLASGOW: The Certificates of Occupancy
go to every unit in the building, there are three of
them.

And, while everyone 1is getting on the

record, the City would prefer not to consider them to
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be new C of 0Os, but the reissued clarified C of Os.

CHAIRMAN GRIFFIS: It’s always troubling
when we can’t figure out where to start.

MR. GLASGOW: Well, we think with the
reissued Certificates of Occupancy there is no case
here.

CHATRMAN GRIFFIS: Okay.

And, let me just make note --

MR. BROWN: Mr. Chair, just on a very basic
level, I'm at a loss to understand what they are
talking about, because in the motion that they filed
yesterday I’'ve got the original C of O, and I’ve got
one dated August 4", and another one dated August 9",
is that what we are talking about? Again, they are
not particularly legible.

It only accounts for nine units by my
count, not the whole building.

MR. GLASGOW: If vyou look at the
supplemental pleading, the first Certificate of
Occupancy, C of O 100692, under the part that 1is
description of use, it says, “Condominium, 121 units,
and parking garage.” And then it has, “Lot 27, Square
317.”

The next one is C of 0 102476, “Lot 27,

Square 317, condominium, one unit,” and the third one
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is C of O 102814, “Lot 27, Square 317, Condominium
Building, eight units.”

MR. BROWN: Notwithstanding the fact that
I'm having a hard time reading it, I think I follow
what’s there.

I would question the C of O for the entire
building. It’s issued under the same number and on
the same date as originally issued, but then revised.
That doesn’t seem to make a whole lot of sense to me
under the circumstances.

CHAIRMAN GRIFFIS: Why, what sense should
it make, or what doesn’t make sense?

MR. BROWN: Well, on its face it would
indicate that the C of O, the original C of 0O, was
issued on July 5%, the one that we have appealed, and
then on the same day this second one was issued, and
I don’t -- I'm not reading that to be the case, based
on other documents submitted to the file. I mean, I
guess some explanation before we -- I’'m not sure what
we are dealing with.

CHAIRMAN GRIFFIS: Right, and we’ve had
some comment from the Government also how they want
this to be addressed.

Mr. Taylor, do you want to address that

comment?
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MR. TAYLOR: Yes, sir.

For whatever reason, when the original
Certificates of Occupancy were issued in July and in
August of 2005, none of the three Certificates of
Occupancy stated a square or a lot number.

What you have before you are reissues that
clarify the square and lot number for which the
original Certificates of Occupancy were issued.

This 1s not a new Certificate of
Occupancy, this 1s a fleshed out Certificate of
Occupancy, if you will.

VICE CHAIRPERSON MILLER: When were they
reissued?

MR. TAYLOR: I believe it was Friday, late
Friday.

CHAIRMAN GRIFFIS: So, they were reissued
with the same date as the original issue.

MR. TAYLOR: That 1is correct.

CHAIRMAN GRIFFIS: How would you know if
you picked this up that this was a reissuance of
something that’s close to a year old?

MR. TAYLOR: I don’t know that you would.

CHATRMAN GRIFFIS: Okay.

MR. BROWN: And, I think the Board is

equally -- certainly the Chair is equally troubled by
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a document showing up reporting to have one date, but
actually have been issued at another date, without any
reference to what it is intending to do. It’s part of
the overall process here of confusion and baiting and
switching that I think is giving rise to this
situation.

I mean, we filed an appeal based on a C of
O that was issued on a certain date. We provided that
piece of paper, which we actually provided from the
building, it was provided by the building owner. The
fact that they procured another piece of paper many
months later, I don’t believe cures the problem, and
it certainly only adds to the confusion.

MR. GLASGOW: Mr. Chairman, we would submit
that we have found this process and this appeal to be,
I would say, frivolous, an attempt to cause problems
with an adjoining property that’s an apartment
building that’s already been erected. And, we have
worked with the District of Columbia and said, how do
we resolve this problem, and get rid of this issue,
when they original Certificate of Occupancy didn’t
have a lot and square on it. There’s been a 1lot
that’s been submitted in the comments.

This is an appeal of what the District

did, not an appeal of the applicant’s Certificate of
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Occupancy application. They said what’s wrong with
this Certificate of Occupancy is, they’ve tried to go
back to the applicant’s C of O application and say,
well, they applied for Lot 25, therefore, it was
issued on the basis of Lot 25.

The C of O on its face, the original one,
has no lot and square on it, it has a premise address,
and the premise address is the correct premise address
for that building.

And, 1f vyou go down and search for
Certificates of Occupancy in the District’s records,
you do it by premise address, and so it is the correct
premise address.

And, the District and the applicant have
clarified the issue that the appellants are so
concerned about, as to what was on that original
Certificate of Occupancy. If there was an attempt --
if the focus here was to have compliance with the
zoning regulations and to have the Certificates of
Occupancy delineate the lot and square, they’ve done
that. Appellants, depending upon what their point of
view is, should be pleased and say, okay, yes, we made
them go and get the lot and square on the Certificate
of Occupancy. Now they are arguing about that,

because there is some other issue that must underlie
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whether there’s compliance with the zoning
regulations.

Their original pleading in this case
attacked that there were two buildings on a single
record lot, then it was shown to everybody, including
their own pleadings, that there is a separate Lot 27,
and the apartment building is on Lot 27. So, they
have morphed the appeal now to say, well, let’s go
after the Certificate of Occupancy application, and
we’ve addressed that, so there’s Lot 27, that was
where they originally started out saying there was two
buildings on a record lot, that is clear, that Lot 27
is where 1150 K Street 1s, and 1108 K Street is on a
separate lot, has it’s own assessment and taxation
lot. So, that issue, that is off the table.

So, the only thing that was left was the
application for the Certificate of Occupancy, and it
did have the wrong lot number on it, the application
did. The C of O that was issued didn’t have a wrong
lot number on it, didn’t have any lot number on it.
And so, we went back and we got that cured.

So, 1in our view this case is moot, the
issues are over.

CHATRMAN GRIFFIS: Okay.

MR. BROWN: Can I interject, Mr. Chair, and
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again, I don’t think there’s anything moot, it Jjust
gets more complicated and confused.

Go back to the original, this building was
built pursuant to a building permit referencing Lot 25
in Square 317. The building owner applied for --

MR. GLASGOW: Mr. Chairman, can I object.
The building permit has not been appealed. There’s no
appeal of the building permit, and it would be totally
untimely under the rules of the Board.

MR. BROWN: Mr. Chair, if you look to the
application, the remedial, and at least we’ve only
provided one of the remedial applications for these C
of Os, but it specifically references the original
building permit issued on June 26, ‘03.

So again, we’ve got a situation where the
City is relying upon and basing its determination on
a building permit for Lot 25, notwithstanding the fact
that the applicant is now calling it Lot 27, and I
think that’s part of the problem. This building was
built pursuant to a building permit that everybody
agrees was issued July 25, the building’s Certificate
of Occupancy application was applied for, Mr. Walton
himself, the principal, signed it saying Lot 25. It
was 1issued on the basis of Lot 25, and then to come

back in and they’ve attempted to Dbootstrap the
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subsequent C of Os, one on the original incorrect and
invalid C of O, and then still having to rely on the
building permit that originally authorized
construction on Lot 25.

CHAIRMAN GRIFFIS: If we granted you the
fact that it’s a confusing process in subdivisions and
construction, and specifically in this, I'm not sure
it rises to an error that’s the basis of the appeal
here.

MR. BROWN: Mr. Griffis, can I tell vyou,
it’s a simple matter --

CHATRMAN GRIFFIS: Well, let me get through
my point.

MR. BROWN: -- if you build the building
on the lot you say you are, and get the C of 0O, it’s
a simple matter. Why the lot is important, the
address is, obviously, a record keeping matter, but
the lot that you are building upon is the basis for
which you do all your zoning calculations, all your
compliance, and if you change it midstream how can the
Zoning Administrator, how can he know what he’s
approving? I mean, if you apply for Lot 25, but
you’re actually now on Lot 27 --

CHAIRMAN GRIFFIS: That’s speculation that

we should reach without the fundamental fact that
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there was an actual error. Certainly, I would agree
with you that by doing that and subdividing midstream
in a construction you may be opening yourself up to
changing the dynamics of which the original permit was
based, but there’s nothing, first of all, in the
evidence that we’re looking at that would base the
fact that there was an error in construction done that
would make it illegal for or an error in granting the
Certificate of Occupancy at the point at which it was.

MR. BROWN: Well, and, in fact, there is in
the admission from the building owner, when they said
that we built according to the 1903 permit Lot 25, we
built consistent with that, but we built the above-
grade connection on our side, the building owner’s
side, but not on the other side, and then they go on
to add that to do that would have been violating the
zoning regulations.

Well, in fact, the building permit and the
approval that they sought and obtained for Lot 25
required them to do that, so right there you have --

CHAIRMAN GRIFFIS: Which approval are you
talking about, are you talking about the permit?

MR. BROWN: Well, no, no, I mean they build
the building, by their own acknowledgment, according

to the permit.
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CHAIRMAN GRIFFIS: Right.

MR. BROWN: Lot 25.

CHAIRMAN GRIFFIS: Right.

MR. BROWN: Then, in due course they went
and applied for their C of O, based on Lot 25.

CHAIRMAN GRIFFIS: Wasn’t it subdivided
prior to the issuance of a C of 02

MR. GLASGOW: That is correct.

MR. BROWN: Yes, that’s right, that'’s
correct, but again, the building owner knew that that
had occurred, but yet still files for a C of O under
the Lot 25.

CHATIRMAN GRIFFIS: But, what precluded them
from doing that?

MR. BROWN: One, Lot 25 no longer existed,
which is the same reason it precludes the Zoning
Administrator from issuing a permit to a lot that
doesn’t exist.

CHAIRMAN GRIFFIS: He didn’t have to,
because the lot didn’t -- the lot didn’t exist when
the permit was issued. I mean, I understand all the
facts, I’'m just not seeing the error.

MR. BROWN: Well, the error is that an
application was made for a C of O, for Lot 25, and

everybody is in agreement that at that moment, which
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was June 30" of ‘05, Lot 25 no longer existed, that,
in fact, Lot 25 had been superceded by 26 and then 27.

So, before this argument is made, and
again, p.s., you accept the application on its face,
but there was no 25 in existence for him to approve a
C of O, based on that application.

MR. TAYLOR: Mr. Chairman, there are some
assumptions that go into counsel’s statement that I
would challenge, starting with the last one, that the
Zoning Administrator, in issuing a Certificate of
Occupancy, must accept what is on the face of the
application as the Gospel truth.

I would --

CHAIRMAN GRIFFIS: Let’s put it into
specifics. So, 1f I wrote I want a C of O for Lot
622, let me give you an address, you are going to
verify either the address or the lot and make sure
it’s correct.

MR. TAYLOR: Certainly.

CHATRMAN GRIFFIS: Okay.

MR. BROWN: Well then, that just supports
the appeal, if, in fact, the Zoning Administrator was
supposed to do that, at the time he had it in front of
him, and again --

CHAIRMAN GRIFFIS: District Counsel 1is
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saying it’s also in the record that the first C of O
was issued on the premise address, and the lot wasn’t
indicated.

MR. BROWN: Yes, but it was issued pursuant
to an application. The application --

CHATRMAN GRIFFIS: Isn’t that what
Government is saying, is that, you know, they’ll use
their own judgment in believing or not believing,
correcting or not correcting, what the information is
on the application?

MR. BROWN: And, the application has been
provided to you, and it doesn’t show any correction.

CHAIRMAN GRIFFIS: But, for me now to take
a quick glance at the substance of it, and then I'm
going to step back, because, obviously, we’ve wandered
off the great distinct steps we were going to take,
but let me ask you on this particular aspect, is that
the 1issuance of that, based on the element of an
application, and the information on that application,
does that rise to the level, specifically if you put
Lot 25 down and it’s issued to Lot 27, does that rise
to a level of an appeal here for the =zoning
regulation, and what element of the Section of Title
11 is in error in issuance of that C of O?

MR. BROWN: First and foremost, again, Lot
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25 was a single lot development involving the two
properties, that in order to comply the two buildings
had to be joined.

CHAIRMAN GRIFFIS: Right.

MR. BROWN: It’s been admitted that they
are not joined, so that the --

CHATRMAN GRIFFIS: Don’t take me back that
far, just on this specific issue, the whole appeal
doesn’t rest on this specific issue, it’s just on this
issue, we have an application that has -- it’s now
being said that the application indicated Lot 25,
which probably was -- let’s take the owner’s
representative’s statement, that that wasn’t correct,
DCRA, the Government, is saying that they will look at
that and correct it based on the information, whether
it be a premise address or a lot number, they’ve done
that, and that’s what the issuance of this Certificate
of Occupancy is.

Is there an error here of Title 11 that we
are looking at that you are appealing, in issuance of
the C of 0? And, I’ll add to that, is there an error
here in the revised issuance of this C of O, the same
date as the original C of O, is there an error here
that has jurisdiction or standing before this body?

MR. BROWN: I don’t -- I don’t know the
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answer to the question about is there a violation with
respect to the Lot 27, because again, I don’t have the
information to make that decision. But, as it relates
-— Dbecause I don’t -- and I don’t know all the
particulars, I don’t know how the building is
connected to -- what may else be on Lot 27, but it
does not -- again, it does not comply with the zoning
regulations, because the building was built, again,
you can’t ignore the fact of how the building was
built, and it was built in accordance with plans for
Lot 25, and that’s what it needs to be judged on, not
by a lot number that, apparently, is fluid, depending
on the vagaries of the situation.

CHATRMAN GRIFFIS: Okay, I understand.

MR. TAYLOR: Mr. Chairman, if I may, a
couple of things to comment on with this.

First of all, I would dispute that
anyone's writing Lot 25 on an application changes the
lot of record for a given specific parcel of land.
The Certificate of Occupancy was issued for the
building on this particular parcel, and a scrivener
error on that application does not change the land
upon which that was issued.

The second thing --

MR. BROWN: Mr. Chairman, can I interrupt?
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CHAIRMAN GRIFFIS: Let him finish, and then
we’ll let you address it.

MR. TAYLOR: The other thing that keeps
cropping up here, and the Government would question
whether it is a material dispute or not, is that the
building plans were issued with a requirement that the
builder --

CHATIRMAN GRIFFIS: I don’t want to go too
far into that kind of stuff.

MR. TAYLOR: -- buy the two buildings.

CHATRMAN GRIFFIS: Yes, we may get to that,
but that’s all the issues we’re going to substantively
address, so I don’t want to go too far down on those
issues.

MR. BROWN: Mr. Chairman, this notion that
this 1s a scrivener’s error, I mean, I think
particularly coming from the District, which is the
recipient of the application, makes light of --

CHAIRMAN GRIFFIS: I can put it to rest
right now. What’s the date on the application for the
C of O that listed Lot 257

MR. BROWN: It’s in the file.

MS. BROWN: June 30%".

MR. BROWN: June 30%".

CHAIRMAN GRIFFIS: And when was it
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subdivided into 277

MR. BROWN: Into 27, it was subdivided
before that.

CHAIRMAN GRIFFIS: Before the application?

MR. GLASGOW: January, ‘05.

CHAIRMAN GRIFFIS: How could it not be? I
mean, did the property owner own Lot 25 on some other
square? I mean, how could it not be? How am I not to
look at this as an error of application information?
I mean, how is it not an error writing it in?

Or, are you asserting that it was meant to
do that, Dbecause the building owner at that time
wanted DCRA to believe that this was the previous Lot
25?2 I'm just trying to understand your argument.

MR. BROWN: Well --

CHAIRMAN GRIFFIS: It was to believe that
the previous Lot 25, hoping that when the C of O was
issued that they -- I'm not sure what they would issue
it for, if that lot didn’t exist anymore.

MR. BROWN: And, you have to go back to the
building permit, because you get a building permit,
you build the building, it’s inspected, you obtain
your C of O based on that building permit.

CHATRMAN GRIFFIS: Okay.

MR. BROWN: So that, at the time you are
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getting your C of O there has to be --

CHAIRMAN GRIFFIS: Did they get closing
approvals for this building?

MR. GLASGOW: Yes, sir. We got closing
approvals and one other item, Mr. Chairman.

CHAIRMAN GRIFFIS: So, all the specialties,
all the permits were, essentially, approved as built.

MR. GLASGOW: Yes.

And also, when we attached the application
for one of the C of Os in our supplemental, so that
you can understand that this was as the Government
states, it’s the one for -- it’s about two pages from
the end, yes, the second page from the end, if you
look at the upper left-hand corner, that application
is dated 8/8/05, okay?

VICE CHAIRPERSON MILLER: Where are you, is
this an attachment to your motion?

MR. GLASGOW: Yes, 1it’s an attachment to
the supplemental information to owner’s motion to
dismiss, okay, it’s Attachment B. Okay?

CHATIRMAN GRIFFIS: Hold on, we’ve got to
slow down. All right. You have a nice black binder,
I’'m looking for mine, mine is probably stapled.

So, what’s the exhibit number?

MR. MANN: It doesn’t have an exhibit
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number on 1it.

CHAIRMAN GRIFFIS: Oh, 1it’s your most
recent.

MR. GLASGOW: Yes, it’s the supplemental
information on the owner’s motion to dismiss.

CHATIRMAN GRIFFIS: Okay, what page?

MS. BROWN: Attachment B, which is the
second page from the end.

CHAIRMAN GRIFFIS: Excellent.

MR. GLASGOW: All right.

If you look at the date on that, it’s
August 8", ‘05, okay? And, if you go down to where
it says lot and square, which is line two, look at the
lot and square, it’s Lot 27, Square 317, okay, back in
August of 105. So, we have three Certificates of
Occupancy, two of them got filed under the wrong lot
number, one of them got filed under the right 1lot
number.

I mean, it’s clearly --

CHAIRMAN GRIFFIS: Why are there three?

MR. GLASGOW: -— because we had one for
121 units, one for eight units, and one for one unit.

MR. BROWN: But, those were not filed
simultaneously, at least not as it relates to the

permit we are appealing. Am I misunderstanding?
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MR. GLASGOW: Right, but what this shows is
that there’s no malicious intent to fool or anything
else. Why would we have Lot 27 on one of the
applications, back on August 8%?

And, if anybody you would think would be
making these arguments it would be the District of
Columbia, not an adjoining property owner.

MR. TAYLOR: For the record, Mr. Chair, the
subdivision into Lot 26, which preceded the
subdivision into Lot 27, was recorded on January 24
of 2005. The Certificate of Occupancy, which is being
challenged, was issued July 5% of 2005.

MR. BROWN: Which just goes to point out
that a C of O application based on Lot 25, which was
superceded and signed by Mr. Walton for Lot 26, and
again signed for Lot 27, and then Mr. Walton signed
the C of O application for the entire building, Mr.
Walton certainly was consistent in his error, and I'm
sorry, I think he would have saved us a lot of
trouble, but if you look at the C of O that Mr.
Glasgow was referring to, again, it comes a little
more than a month after the original C of O, and at
least with respects to the piece of paper on file it
only has to do with the 1150 Investors properties,

which is, I Dbelieve, eight wunits, but it clearly
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bootstraps, and if you know how C of Os work, it
bootstraps upon the original C of O, and also, again,
it goes back to the building permit that references
Lot 25.

So, we keep going back in a circle to
everything begins and seems to at least end at Lot 25.

CHAIRMAN GRIFFIS: Right, and I don’t
dispute your saying that it’s confusing, but is that
an appealable element?

MR. BROWN: Well, let’s put it this way on
several levels.

First, I don’t think there’s any
disagreement, the C of O application for Lot 25 issued
per Lot 25 is factually incorrect, because Lot 25 at
that moment did not exist.

That also is important --

MS. BROWN: We object to that, Mr.
Chairman, because the C of O on its face doesn’t have
a lot and square on it.

MR. BROWN: Then why did the building owner
go back and have to change it?

MR. TAYLOR: Probably because of this
appeal.

MR. GLASGOW: Yes, 1t was because of the

appeal. We wanted to moot out the appeal. What's
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wrong with trying to moot out an appeal and getting it
reissued.

MR. BROWN: But again, Mr. Chair --

CHAIRMAN GRIFFIS: Go ahead.

MR. BROWN: -- the document, based on how
it was obtained, and again I'm talking about the
original C of O, not the one that has been produced
more recently, it was based on 25 and issued on that
basis, and --

MR. GLASGOW: We object to that statement.

MR. BROWN: -- well, the application has
been -- it’s in the record, then you have to object to
the application that was filed.

CHAIRMAN GRIFFIS: I think I'm following
what you are saying, and I would just phrase it so
that I think that -- I'm not agreeing or disagreeing,
but just for understanding points, you are saying that
on your appendix or Exhibit A in your filing, which is
our Exhibit 20 total, on that Certificate of Occupancy
dated 7/5/2005, this Certificate of Occupancy was
issued for the address of 1150 K Street, N.W., and it
is based on the permit that was issued for Lot 25, is
that correct?

MR. BROWN: That’s correct.

CHAIRMAN GRIFFIS: Okay.
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So, we have this C of 0O, which was based
on a building built on a permit that was issued for
Lot 25. Okay, I'm with you there.

Now, we have today presented to us another
Certificate of Occupancy that goes further in its
information listing, issued Friday, we are now told,
dated July 5, 2005. My feeling 1is, sure, that'’s
confusing to me, okay, so now I have all that. I
still don’t understand what the error is that’s
violating the zoning regulations or why we are here
hearing all of it, as fascinating as it 1is, but it
seems this is more of an administrative difficulty,
and I'm not sure going more specifically into -- it'’s
clearly not an appealable issue of an owner filling
out an application and putting information on. I need
to be brought to where DCRA or the Government made an
error in picking up that application, and what they
did with it, and that’s where I'm not following you,
Mr. Brown.

MR. BROWN: Well, I mean, I maintain that
the DCRA picked up the application as was presented,
and issued a Certificate of Occupancy, based on Lot
25. The fact that it doesn’t reference it on the
document, all the information they had in front of

them said Lot 25, the building --
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CHAIRMAN GRIFFIS: Okay, me see if I can --

MR. BROWN: -- the paper trail -- and, Mr.
Chair, the paper trail for this building, and you
asked a question about closing inspections and other
matters leading up to the C of O, the paper trail was
all from the building permit Lot 25.

You get an application for Lot 25, and all
your records coincide with Lot 25, and you’ve issued
the building -- the Certificate of Occupancy.

CHAIRMAN GRIFFIS: What’s the error in
issuing the Certificate of Occupancy of Lot 2772

MR. BROWN: What?

CHAIRMAN GRIFFIS: What’s the error in --

MR. BROWN: I’m not appealing the issuance
of a building permit -- I mean a Certificate of
Occupancy, one, I just got notice of it, I could -- I
guess I have the right to appeal that, the clock
starts running now. I’'m appealing the C of O, the one
that was issued on July 5, 2005.

CHAIRMAN GRIFFIS: But, once this was
issued, it would have not -- it would have already
been subdivided.

MR. BROWN: I don’t understand.

CHATRMAN GRIFFIS: The property was

subdivided when this -- when your C of O, quote your,
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the original C of O was issued.

MR. BROWN: Oh, absolutely. We all agree
upon that.

CHATIRMAN GRIFFIS: So?

MR. BROWN: But, so that a C of O based on
Lot 25, a building built on Lot 25, in accordance with
the building permit on Lot 25, and a permit issued in
accordance with an application for Lot 25, is on its
face invalid, wrong, incorrect, and what does that
mean?

CHATRMAN GRIFFIS: Why? I guess that’s
where we are.

MR. BROWN: Can you issue a Certificate of
Occupancy to a building -- to a lot that no longer
exists --

CHAIRMAN GRIFFIS: If I follow that logic,
then --

MR. BROWN: -- for a building --

CHATIRMAN GRIFFIS: -- that an existing
building, that underwent a subdivision, whether it
became a larger piece of property or a smaller piece
of property, and was deemed a legal subdivision so it
complies with all the regulations, you are saying
under your logic, if I'm following you correctly, that

I could never get a C of O for that, because it
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underwent a subdivision.

MR. BROWN: No, I'm saying that if you
subdivided the property, then the review of those
subsequent events would be based, not on the original
lot, but on the new circumstance.

CHAIRMAN GRIFFIS: Well, I'm not refuting
the fact that DCRA had the responsibility to review
that everything was in compliance for the issuance of
a C of O for an apartment building, but I don’t see
any evidence in here, nor do I see that we are arguing
over that element, that there was something that was
found that was not compliant with the C of O that was
issued. We are just talking about a subdivision and
the labeling of a numbered lot.

MR. BROWN: I don’t -- I guess I don’t
follow your --

CHATRMAN GRIFFIS: What’s your alleged
error in the issuance of the C of O that goes to --
goes to the use or any of the zoning regulations for
the condominium, 121 units, parking garage, to the
apartment building, under the premises of 11507

MR. BROWN: Again, going back, it was built
and the permit and Certificate of Occupancy issued on
Lot 25.

CHAIRMAN GRIFFIS: Okay.
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MR. BROWN: That was clearly not the case
at the time the event occurred, the application and
applying for the C of 0. It was then not even 26, it
was 27.

There’s no basis to see that the
application was Jjudged on 27. All the records
indicate 25.

CHATRMAN GRIFFIS: Okay.

MR. BROWN: So --

MR. GLASGOW: Mr. Chairman, he has the
burden of proof on that, he’s Jjust making an
allegation that’s totally unsubstantiated.

MR. BROWN: No, I think that all the
records that we’ve all Dbeen able to produce,
collectively, all show that the event occurred, the
original event occurred, based on 25. There’s nothing
contrary to that.

MR. TAYLOR: That is not something where
the Government is in concurrence.

MR. BROWN: Well then, I think some
testimony to that effect -- how -- besides it being
incorrect, the ability for the Zoning Administrator to
judge compliance, I mean, again, the building owner,
Mr. Glasgow, has admitted that they Dbuilt the

building, they built it according to the building
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permit, but they didn’t provide the above grade
connection as provided. That, in itself, is a zoning
violation, based on their application.

VICE CHAIRPERSON MILLER: That goes to the
building permit, doesn’t it?

MR. BROWN: No.

VICE CHAIRPERSON MILLER: How does that go
to the Certificate of Occupancy?

MR. BROWN: Because you build a building
and it has to be in accordance with your building
permit, your plans. But also, there’s a zoning
element. If you were to build your building too big,
so that the FAR exceeded, or in some other manner, and
if you were to build -- particularly, in a case where
your approval is based on a single lot of record, the
two buildings being physically connected above grade,
if you, in this case, build the building and so on,
outside it looks the same, but there is no above grade
building connection, then you’ ve defeated the
requirement of a single lot development, which is to
create one building on a single record lot.

MR. GLASGOW: And, that’s why we
subdivided.

CHATRMAN GRIFFIS: Wasn’t that cured by the

time the C of O was issued?
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MR. GLASGOW: Most certainly. Yeah, that'’s
why we subdivided it.

CHAIRMAN GRIFFIS: I know your position,
but, Mr. Brown, what’s your position on that?

MR. BROWN: Well, 1let me put it in a
different way, Mr. Glasgow’s position is that --

CHAIRMAN GRIFFIS: I know his position, but
the question --

MR. BROWN: -- that I can subdivide to
create a single record lot with anyone I feel like.

CHAIRMAN GRIFFIS: --— in this instance,
was it cured by the time the C of O was issued?

MR. BROWN: No, not as it relates to Lot

25.

CHATRMAN GRIFFIS: Okay.

MR. BROWN: I mean, there were subsequent
events. If, in fact, Lot 27 was where they were at

the time, then the appropriate thing from a zoning

standpoint would be, a C of O application and review

based on Lot 27, which is a very different -- as you
can see the difference in the lots -- a very different
animal.

CHAIRMAN GRIFFIS: There’s a difference
between appropriate and error.

MR. GLASGOW: We did that.
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MR. BROWN: What?

CHAIRMAN GRIFFIS: There’s a difference
between appropriate and error. Are you saying that
it’s an error in the process of which they looked at
this? Your statement was the appropriate way to
review this would have been, and that to me says, yes,
that’s all well and good, but I'm looking for errors
here. I’'m looking for catastrophic problems, not
appropriateness.

MR. BROWN: Well, if you are talking about
a catastrophic error, and again, the catastrophic
error, from the Zoning Administrator’s standpoint, and
this is not willful, or neglect, or anything like
that, it’s -- they were presented with an application
that was 1in accordance with everything they had on
their records, but the catastrophic error is that they
issued a building permit based on Lot 25.

CHATRMAN GRIFFIS: Okay.

MR. BROWN: And, that has impacts on my
client, Dbecause, 1in fact, Lot 25 involves his
property, and his building, and his property rights
that are diminished. It doesn’t allow --

CHAIRMAN GRIFFIS: Okay, I Jjust want to
correct your statement. I think you meant to say they

issued a C of O based on Lot 25, am I incorrect?
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MR. BROWN: Yes.

CHAIRMAN GRIFFIS: Okay, you said permit,
you said permit, but I want to make sure --

MR. BROWN: I'm sorry.

CHAIRMAN GRIFFIS: -- no, no, no, but just
for clarity.

But, I think we understand your position.
I need to step back for a minute, because now we are
stepping into a lot of different aspects and I want to
go back to -- I think we’ve firmly decided that the
first Motion of Mootness is probably not going to fly
very well on efficiency here, and so why don’t I bring
back your Motion to Dismiss and ask you what order, as
it is your motion, the Board is flexible, as I’'ve come
to understand, on the elements for in which order we
go through. So, I would leave it to you.

There is some notion of the Board that we
would start in the order as you presented them, and go
through aggrieved persons, and then do timeliness, but
I’11 leave it to you as we’ve heard commentary on.

MR. GLASGOW: All right.

With respect to aggrieved persons —--

CHAIRMAN GRIFFIS: So, we’ll go in order
that you presented.

MR. GLASGOW: Sure.
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CHAIRMAN GRIFFIS: All right, let’s go.

MR. GLASGOW: All right.

With respect to aggrievement, we are
saying that there is no interest that this property
owner can show that is different than the general
interest of the public, that this person is certainly
not aggrieved under the construct of the regulations.

The most that they’ve been able to say is
that we did not construct a door on their property,
and 1if you -- and this property, he does not own the
land, he owns the building on the site, the appellant.

CHATRMAN GRIFFIS: How does that happen?

MR. GLASGOW: It’s a ground lease.

CHATIRMAN GRIFFIS: And, what does a ground
lease mean?

MR. GLASGOW: All right. The land is owned
by someone else, and you are leasing the building for
a period of time.

CHAIRMAN GRIFFIS: So, you’ve been leasing
the ground for a year and build a building, why would
you do that?

MR. GLASGOW: Well, I don’t want to get
into what their relationship is.

CHAIRMAN GRIFFIS: Okay, this is probably

like a 100 years you lease.
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MR. GLASGOW: They can be any length of
time.

CHATRMAN GRIFFIS: Okay.

MR. GLASGOW: I’ve seen them as short as 20
years, I’ve seen them as long as 99 years.

CHATIRMAN GRIFFIS: Different landowner,
different building owner.

MR. GLASGOW: Right.

CHATRMAN GRIFFIS: Okay.

And, the landowner, at least as of this
point in time, continues to be the owner of Lot 27, or
the owner of a portion of Lot 27.

All right, now with respect to
aggrievement, we have submitted in some detail with
our court citations that the appellant is not a party
aggrieved. Just having a general interest in the
zoning regulations, and whether that C of 0O, as
originally issued, had Lot 27 on it, or whether it
doesn’t, does not rise to an aggrieved party. That’s,
in summary, what we are at that point, so that he is
not a person aggrieved.

And, you’ve got the statement, the more
lengthy statement that we have, but we have been
discussing a lot about C of Os, and what lot numbers

go on C of Os. If you look at the appeal, the appeal
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was on two buildings on a single record lot, and that
was cured by the issuance of Lot 27, because it
separated the buildings. There’s that lot line there.

The appeal not being timely filed, we have
the appeal was filed on 66 days after the --

CHAIRMAN GRIFFIS: Well, let’s stay with
the aggrieved, and we’ll go down, and I’'m going to
take comments back.

MR. GLASGOW: All right.

CHAIRMAN GRIFFIS: And, we’ll 1let Mr.
Glasgow have a limited last word on that.

Let me take initial questions. If need
be, we might want to step back just a little bit. We
have all these lots, and subdivisions, and all, and,
perhaps, it’s not -- well, I know that it’s not always
the appeal -- basis of appeals that we see regarding
this 1issue, maybe we get into Jjust some brief
questions to make sure that we are all on the full
understanding of what we are looking at here, if it’s
appropriate.

Let me step back, first of all, and ask a
specific question, Mr. Glasgow has made a quick
statement that you represent the owner of what, of a
building on a ground lease, is that correct, or the

land on which your building is above?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

158

MR. BROWN: I represent Rodut, which is the
owner of the improvements, the building on the
property

CHATRMAN GRIFFIS: Okay.

MR. BROWN: But, I need to go further, Mr.
Chair.

CHATRMAN GRIFFIS: Okay.

MR. BROWN: Rodut was involved in the
single lot development plan for this property, with
Mr. Glasgow’s <client, so that their rights are
intermingled based on the permit that was issued in
the single lot development.

Also, my client is under agreements that
are not before you, but I don’t think anybody would
agree that at some point my client is supposed to gain
the fee ownership of that underlying ground that’s now
subject to the ground lease, so that he has -- and
that’s a matter for somebody else to decide that, but
eventually that’s going to occur.

So, my client has an immediate interest in
the building, immediate interest in the building that
was built next to 1it, that was supposed to be
physically connected, as well as provide facilities,
parking being for one, to his building, my client’s

building, and also the relationship between the two
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buildings was a critical part of a single 1lot
development.

So, my client is not a member of the
general public watching idly by, my client 1is
intimately involved with this process and what was
built, and what should have been built, and what
should have been approved, and, ultimately, may or may
not be able to obtain all his property rights as it
relates to development.

I mean, the single lot of record
intermingled the two parties, and whether the divorce
that apparently has occurred there are issues there,
too, which involve zoning.

CHAIRMAN GRIFFIS: Understood.

Mr. Taylor?

MR. TAYLOR: Mr. Chairman --

MR. BROWN: Ms. Miller, I’ve confused you?

VICE CHAIRPERSON MILLER: Well, I --

CHAIRMAN GRIFFIS: She’s going to get her
questions in. I want to hear Mr. Taylor first.

VICE CHAIRPERSON MILLER: Yes.

MR. TAYLOR: The City recognizes that the
two parties on opposite sides of it here are involved
in significant litigation in Superior Court, which

appears to be of a contractual nature, although I
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don’t want to get any further into it because my
review has been rather superficial.

The City does not have a position in that
litigation, and the Government would prefer not to
take a position on the issue of aggrievement.

CHATIRMAN GRIFFIS: Okay, thank you.

Ms. Miller, questions?

VICE CHAIRPERSON MILLER: Mr. Brown, I can
see how you are situated different from a member of
the public, but I don’t hear yet how you are aggrieved
by some zoning error that the Zoning Administrator may
have committed, or that you allege committed, with
respect to the Certificate of Occupancy.

MR. BROWN: A single lot development plan
was implemented by agreement from the parties, was the
basis for obtaining the permit. I think by now it’s
pretty clear that that single lot development, as it
was set forth in the permits, has not occurred. That’s
a zoning violation, it’s a zoning violation based on
the C of O application that was originally filed.

VICE CHAIRPERSON MILLER: I don’t follow
you right there. What’s the zoning violation, that it
didn’t occur, that they subdivided? What’s the zoning
violation?

MR. BROWN: That the plan is approved --
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putting aside the contractual plan, the plan approved
by the City was for a certain building to be built on

Lot 25, physically connected to my client’s building

of 25.

VICE CHATRPERSON MILLER: Okay, I
understand that. We’ve kind of hashed that out.
Okay.

So, just to say that’s a given, even if
some of us may not think it’s a given, then what, then
how are you -- how is your client aggrieved?

MR. BROWN: Well, as a result of the above
grade connection, and these go beyond strictly zoning,
but it’s an aggrievement. The buildings are
physically unconnected, or side by side, without the
required physical connection, which was to provide and
facilitate certain other movements, and activities,
and accommodations, for which my client gave
development rights to the other party. So that, in
the context of the zoning something didn’t occur,
which has caused my client either not to receive what
he was supposed to, or give away something that he was
supposed to.

And, you can see that in a number of --
just through the above grade connection.

VICE CHAIRPERSON MILLER: It sounds a
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little vague to me.

MR. BROWN: Well no, and I'm sorry, that’s
ny fault --

VICE CHAIRPERSON MILLER: Not getting what
he was supposed to, I don’'t —--

MR. BROWN: -- again, the whole plan was
based on the two buildings being physically connected,
with an above grade connection, into a single building
for zoning purposes.

That did not occur on several levels.
One, the Lot 25, which was the basis of that deal, was
superceded 26 and then 27. That, in itself, again, as
it relates to the building that was built there, is a
violation of the zoning regulations, because it failed
to provide what was required on Lot 25, the single
lot, and proceeded somewhere else.

And, quite frankly, I have no idea whether
there’s a single lot of record involving 27. I mean,
that’s beyond my scope of my concern.

I do know that there isn’t a single lot of
record based on the 25, but also, which is a zoning
violation, and also in order to create a single lot of
record, even under the 25, Lot 25, required a physical
connection that, again, the building owner next door

admits he didn’t build.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

163

So, you’ve got a twofold zoning violation,
and look at it this way, the building -- the person
who built the building is trying to have it two ways.
He says, I built the building according to this plan,
but since I didn’t really do it that way I’'ve got
another record lot, and I'm proceeding under that, and
so I don’t have to do the above grade connection.
And, by the way, that would wviolate the zoning
regulations for me to have done what I was supposed to
do based on the permits and the C of O that was
issued.

CHAIRMAN GRIFFIS: I think we understand
that argument. One, even if -- which I'm not saying
the Board does --

MR. BROWN: Mr. Jacobson, who 1s the
principal at Rodut, might be able to help us on the --
not so much on the zoning issues, on the aggrieved
aspect, and I --

CHAIRMAN GRIFFIS: Do you want to let him
address the aggrieved? I don’t have any difficulty
with that.

Please, come and have a seat, make
yourself comfortable, just state your name and address
for the record, please.

Has everyone been sworn in? Have you been
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sworn in?

MR. JACOBSON: Thank you, Mr. Chairman,
yes, I was sworn in.

CHATIRMAN GRIFFIS: Thank you, Mr. Jacobson.

MR. JACOBSON: My name is Harvey Jacobson,
Jr. My address is 400 7" Street, N.W., Washington,
D.C., that’s my office address, and I'm a principal in
Rodut Associates, and I want to try to, if I can, and
while I'm a lawyer, I'm a patent lawyer, I don’t know
anything about zoning.

CHAIRMAN GRIFFIS: I know something about
zoning, but I'm no lawyer, so we are even.

MR. JACOBSON: So, Rodut Associates entered
into an agreement with the 1150 K Street Property in
1999, which 1is a pre-development agreement, which
spelled out the single lot development.

As part of that agreement, there was a
transfer of Dbuilding rights, Dbecause the Rodut’s
building is a 1little Tudor building on K Street,
houses the Kebab House, about 20,000 -- building
units, square feet, which were going to be used in the
1150 K Street building, and I believe were used in the
1150 K Street building.

1150 K Street also agreed to transfer

title to the land to Rodut on or before December 31,
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2005, which it did not do, which proceeded to the
lawsuit.

How we are aggrieved is, we transferred
the FAR rights to 1150 K Street, which 1150 K Street
used, we no longer have, and then subsequently, we
believe, they entered into an agreement with a big
developer on the southern part of the lot, and formed
this new Lot 27 after they carved us out when they
formed 26, and moved in their FAR rights and left us
with nothing.

Those are the facts as we see them.

So, what Thappened, as we see these
building lots, they started out with 25 on a single
lot development. They then unilaterally, without our
knowledge, carved out our land when they formed 26.
At that point in time, if the building had been built
it would have been too big, it would not have -- it
would have been too big because there was no longer a
single lot development, according to their theory.
They had 20,000 extra feet in their building, which
was okay as a single building lot development, but not
okay as a stand-alone lot.

They then entered into an agreement with
the land owner behind them, who was building an office

building, and then they traded building rights, didn’t
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need us anymore, so they cut us out.

MR. GLASGOW: Mr. Chairman, I’'d like to
know what this has to do with an appeal of the ruling
from the Zoning Administrator, plus I want to address
a number of these points.

CHATRMAN GRIFFIS: Understood.

MR. JACOBSON: I want to address the
aggrieved issue.

CHAIRMAN GRIFFIS: Very well, and just
finish your last -- your last question, and you were
about to get us to 27, I believe.

MR. JACOBSON: Yes. I believe that 1150 K
Street owners, and the so-called Dreyfuss property,
which is, I believe, 1101 I Street, formed Lot 27, and
because the Dreyfuss property is commercial, and the
1150 K Street property is residential, they traded
their Dbuilding rights and no longer needed the
building rights on 1108 from Rodut’s lot.

CHATRMAN GRIFFIS: Okay.

MR. JACOBSON: And, that’s what --

CHAIRMAN GRIFFIS: So, 27 was a joining of
what you are asserting as probably some FAR that
moved.

MR. JACOBSON: Yes, and I can --

CHAIRMAN GRIFFIS: That’s okay, I think we
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got 1it.

Let me ask you a couple of quick things.
Was your FAR restored?

MR. JACOBSON: No, not as far as I know.

CHATRMAN GRIFFIS: Okay.

And, as far as you understand it you’ve
lost that.

Here’s what I’'m understanding in your
testimony, and I do appreciate 1it, because it does
bring some substance to it. I don’t -- I don’t —-- I
don’t disagree with you statements, and let me Jjust
say this, I believe your statement that there has been
a deal that has not treated you well, and if it were
up to me, and that was the full thing that we were
looking at, we would dive in and dig into this, and I
think we’d spend an awful lot of time doing it.

However, I’'m charged limitedly with my
very small scope that this Board can look at, and what
we have before us, and what I need to ask you is two
things, the same question, aren’t you really appealing
an earlier business agreement, or even appealing the
subdivision, or more specifically and directly, how is
it that the issuance of the C of O went to aggrieve
you of the situation that you’ve now described that

went into originally the past business decisions?
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MR. JACOBSON: If the C of O had been filed
as Lot 27, as it should have been, it would have had
a completely different review, I understand, than
having been submitted as Lot 25.

It was submitted as Lot 25 so that it
would not be scrutinized as something different than
Lot 25. It was Lot 25 as a building permit.

CHAIRMAN GRIFFIS: But, am I to understand
you to say that if DCRA had been aware of everything
that had gone on before, they would have stopped the
issuance of the C of O until you were properly
situated under the agreement that was constituted when
Lot 25 existed?

MR. JACOBSON: No, I don’t think so, I
don’t think that was their charge. I think that their
charge was not -- their charge was to make sure that
the building was built in accordance with the building
plans, when they granted the Certificate of Occupancy,
which it clearly was not because it was no longer a
single lot development, and it was no longer a
connecting doorway.

CHAIRMAN GRIFFIS: And, you are aggrieved
because --

MR. JACOBSON: And, therefore, it was not

in accordance with the building plans, and, therefore,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

169
that was the error, they should have looked and found
out why wasn’t it in accordance with the building
plans, Dbecause that’s the way it was approved, and
that’s the way it was submitted, that’s the way it was
approved.

Am I saying this correctly?

MR. BROWN: Yes, and, I mean —--

CHAIRMAN GRIFFIS: I think we have it.

Questions right now? Mr. Mann, did you
have a question?

MR. GLASGOW: Mr. Chairman, I was going to
get an opportunity for a short rebuttal.

CHAIRMAN GRIFFIS: That’s right.

MR. JACOBSON: I just want to thank you for
giving me the opportunity to speak.

CHAIRMAN GRIFFIS: No trouble at all.

MR. GLASGOW: Okay, first, there still
hasn’t been any statement as to how this party is
aggrieved with respect to a decision by the Zoning
Administrator to issue that Certificate of Occupancy,
that didn’t have a lot and square on it.

Secondly, the building that is at issue is
a condominium residential building, so wunder the
Downtown Development District it has unlimited FAR,

and it had unlimited FAR at the time that Lot 26 was
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created back in 2005.
And, with respect to the Certificate of
Occupancy, as has been stated 50 times now, it doesn’t
have a lot and square on it, it has a building address
on it, and all the issues between these two parties,
which everybody has their own side as to this, which
could go on for hours, as to the disputes between
these two parties, they are just not before this
Board, and there’s not any way that they can claim
that they are specifically aggrieved as to what the
District did in the review of this Certificate of
Occupancy application, because the building is up.
It’s not like they are appealing a building permit to

say, okay, next door something is going to happen to

me as a result of that. The building is up, the
Certificate of Occupancy has been issued. They are
not -- they have not shown aggrievement with respect

to that under the zoning regulations.

CHAIRMAN GRIFFIS: Question?

VICE CHAIRPERSON MILLER: Yes.

Mr. Taylor, maybe you can answer this for
me, since the ZA isn’t here, but, basically, when the
ZA is determining the issuance of a Certificate of
Occupancy, and they look to the building permit, but

if there’s been a change, such as in this specific
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case, like a subdivision, then would it be proper or
correct for the ZA to require, for instance, the
connection between the buildings if the properties had
been subdivided?

MR. TAYLOR: I fear that’s a more
complicated question than it may have been intended to
be. I have to harken back to the question of whether
the original Dbuilding permit was approved and
conditioned upon their being connecting work, or
construction work done, on both the new building being
erected and construction work being done on the
building situated at 1108.

It is my understanding that there has
never been a related building permit issued for any
work on 1108, and, therefore, no work has been
approved on 1108.

The only work that has been approved is in
the erection of the building at 1150, and I believe
the parties are in agreement, if I have sorted through
all the pleadings and changing positions, that the
plans for 1150 have been carried out, as are drafted.

MR. BROWN: I disagree with that.

MR. TAYLOR: Okay, that’s fair.

MR. GLASGOW: Mr. Chairman --

MR. BROWN: And, so does Mr. Glasgow.
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MR. GLASGOW: We will -- please don’t speak
for me, I'm capable of speaking for myself -- we will
enter into the record, if necessary, a picture of the
doorway that we constructed leading to their property
-- their building.

Given the relationship or lack of
relationship that these two building owners have, we
were not about to go on 1108's property to construct
a doorway.

CHAIRMAN GRIFFIS: Now we are getting too
far into it.

Ms. Miller’s question, I think, was very
straightforward and clear. 1In issuing a Certificate
of Occupancy, wouldn’t the Zoning Administrator have
to look at the property to make sure it was fully
compliant with any =zoning -- with the =zoning
regulations for the issuance of that C of 02

MR. GLASGOW: Yes, we had a zoning
inspection, we had building code inspection, we had
all types of inspections.

CHATRMAN GRIFFIS: Okay.

So, now it goes into the detail question,
and that is, what did this connection pertain to, in
terms of the issuance of the C of 0? Am I correct?

What was the relevancy to the issuance of the permit
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that built this building that would preclude or allow
the issuance of the C of 07

MR. GLASGOW: There was nothing to preclude
it, Mr. Chairman. We had subdivided the property. It
was Lot 27. We were not required to have a single
building with 1108 K, and that ended that story.

It is clear that the actions that we took
were to divide --

CHATIRMAN GRIFFIS: Okay, I’11l put it
another way. I know, I keep looking at the
Government, but I’11 hopefully get their answer also,
not to stop you from answering because it’s important,
but let me ask Mr. Glasgow then, in applying for this
building permit did the connection satisfy an element
that would have precluded the issuance of the permit
on the original lot?

MR. GLASGOW: On the original lot, there
was going to be a connection, and there was going to
be some FAR transfers and that type of thing.

As the situation deteriorated between the
property owners, it was determined we don’t want to
have a single building with the owner of that other
building anymore. Forget about who is right, who is
wrong, it was like we can’t be in a position where we

are going to have to construct something on their
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property.

The door was constructed on 1150 K Street
side. It was not constructed on 1108's side, and so
in proceeding forward there was Lot 26 was created,
the building, since it’s a residential building, in
the Downtown Development District, we have always been
in compliance with FAR and everything else, because
there’s no FAR limitation.

CHAIRMAN GRIFFIS: Did the connection just
cure the construction on a single record lot?

MR. GLASGOW: At that time.

CHAIRMAN GRIFFIS: Right, at the original
time, at the original --

MR. GLASGOW: At that time.

But, by dividing --

CHAIRMAN GRIFFIS: Is there anything that
precludes the Zoning Administrator from reviewing and
approving a Certificate of Occupancy for a permit of
a building that’s issued that goes through a
subdivision during that construction period?

MR. GLASGOW: It happens all the time.

CHAIRMAN GRIFFIS: Let me ask Mr. Taylor if
he’s aware.

MR. TAYLOR: I am not aware of any such

provision --
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CHATRMAN GRIFFIS: Okay.

MR. TAYLOR: -- that would preclude the
Zoning Administrator from looking at the situation as
it currently sits.

CHATRMAN GRIFFIS: Okay.

Mr. Brown?

MR. BROWN: And, I agree with that, but in
this case there’s no evidence, in fact, all of the
evidence points to that that didn’t occur, that the
review of this at all stages of the process the
information that Mr. Glasgow has said the inspections
occurred, all that occurred based on the Lot 25 plan.

And, in Mr. Glasgow’s filing, I think --

CHATIRMAN GRIFFIS: But then, let’s go to
that. Let’s take that as an assumed fact.

MR. BROWN: All right.

CHAIRMAN GRIFFIS: That this was all done
on Lot 25 and that’s the error.

Help me now get back to exactly where we
were, 1s how is your client aggrieved by that review?

MR. BROWN: First, as Mr. Glasgow 1s
putting in his filing, they didn’t put the above grade
connection through, which is, again, one of the
fundamental parts of the building permit that was

issued, Dbecause, again, the Dbuilding permit was
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premised on --

CHAIRMAN GRIFFIS: Isn’t that a compliance
issue than of the issuance of the permit? I mean, so
you have a C of O, still I'm on -- and I know it’s so
boring here, but we have to stick to these crazy
technicalities, I’'m still on the C of O that you’ve
appealed.

Now, the C of O is issued, now you can
move 1into this new building, and what you are
asserting is, well, yes, but they reviewed it on a lot
that doesn’t exist, and they never Dbuilt that
connection.

Okay, so I'm still appealing the C of O,
how are you aggrieved? Isn’t it a compliance issue?
If they are forced to, and somehow had to, in order
for full compliance, make that connection, isn’t that
something that the DCRA inspectors need to go down and
correct?

Isn’t it enforcement of the Government to
implement the full permit?

MR. BROWN: Well, the enforcement function
was at the time that the C of O application was filed
and issued. That’'s --

CHAIRMAN GRIFFIS: Well, enforcement isn’t

time based. I mean, enforcement --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

177

MR. BROWN: Well, but one of the primary
functions of the Zoning Administrator, besides
enforcement at some subsequent time, is the
enforcement through the application and processing of
building permits, and in this case a Certificate of
Occupancy. That is one of their primary functions.

CHAIRMAN GRIFFIS: Right.

MR. BROWN: And, what we are saying is, at
the time that this application came before -- it was
an error for the C of O to have issued for reasons
having to do with, one, it was incorrect on the lot,
the lot did not exist.

CHATRMAN GRIFFIS: Okay.

MR. BROWN: So that, the review that
occurred, which was all based on Lot 25 and the --
kind of the evolution of the inspections, and the
completions up to that point, and then the application
was all based on something that no longer existed.

Also, the violation of going forward based
on 25, which again, required, and Mr. Glasgow in his
pleadings admits wasn’t built the single above grade
connection, which has a direct impact on my client,
because again it was his building that the connection
was supposed to be to, his building and his occupants

were supposed to enjoy the benefit of that connection.
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I mean, it wasn’t just a burden, it was a benefit for
accessibility and other purposes, so that he’s been
denied a benefit of the Lot 25 plan as a result of the
fact that the zoning violation was allowed.

VICE CHAIRPERSON MILLER: So, what benefit
are they deprived of? They can’t go into the other
building?

MR. JACOBSON: Can I answer that?

CHATRMAN GRIFFIS: Absolutely.

MR. JACOBSON: Under the agreement, the
1999 agreement, we are provided eight parking spaces
in the 1150 K Street Building for tenants of 1108, and
dual way accesses into the garage.

MR. BROWN: Which was the above grade
connection.

MR. JACOBSON : Yes, the above grade
connection was the connection between the Rodut
Building lobby and the 1150 K Street Building.

VICE CHAIRPERSON MILLER: Did you say under
some agreement?

MR. JACOBSON: Yes, ma’am.

VICE CHAIRPERSON MILLER: So --

MR. JACOBSON: But, that’s the aggrievement
part, 1in essence, by not having this above grade

connection between the two buildings, the tenants of
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1108 K Street could not access the 1150 K Street
Building.

VICE CHAIRPERSON MILLER: Mr. Brown, I have
another question for you, based on what you were
saying, that --

MR. GLASGOW: Ms. Miller, and we built the
connection on our side, it’s physically there.

VICE CHAIRPERSON MILLER: —-— oh, so they
could build theirs?

MR. GLASGOW: It’s up to them. We have
built our side of the connection.

CHAIRMAN GRIFFIS: We are not the arbiter.

MR. TAYLOR: Essentially, this is getting
into the whole issues, or the whole panoply of issues
before Superior Court.

MR. BROWN: Factually, I think we all agree
that the connection doesn’t go through. Why it
doesn’t, or who is at fault for that, but the fact
that it doesn’t go through 1is, 1in effect, the
violation, zoning violation.

MR. GLASGOW: And, we would submit there’s
no zoning violation.

VICE CHAIRPERSON MILLER: I understand
that. Okay.

My other question is, you keep saying, Mr.
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Brown, that the Certificate of Occupancy was reviewed
based on Lot 25, but on the face of the Certificate of
Occupancy it gives the address of the premises. So,
how do you -- how are you so sure that they didn’t do
their review based on the address, since that’s what
it says on the Certificate of Occupancy?

MR. BROWN: Well, and I don’t think -- one,
the application itself says Lot 25.

VICE CHAIRPERSON MILLER: Talking about the
Certificate of Occupancy, how do you know that DCRA
didn’t do their review based on the address that’s on
there, as opposed to the lot that’s on the
application?

MR. BROWN: If you look at, and if I could
point you to -- even the most recent, the remedial
Certificate of Occupancy that Mr. Glasgow has
provided, Ms. Miller, again, as I referenced earlier,
the application we were provided, it’s in the name of
1150 K Street, but again, it referenced and tied into
the building permit for Lot 25. So that, by the
applicant’s own doing, or by the parties own doing,
that they have tied 1150 K Street to Lot 25.

If you were to look at addresses, it would
be, I Dbelieve, impossible to tie 1150 K to --

particularly, in the shifting sands, to a particular
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lot. I mean, your building permits and your C of Os,
while they all reference street addresses, the lot is
the critical factor, because, again, particularly from
the zoning standpoint the address is irrelevant. You
have your lot, which, you know, gives you your lot
area, it gives you your FAR, it gives you your -- all
the other area restrictions that are applicable, so
that the address is -- and often times important for
marketing purposes, but from a =zoning review and
technical compliance standpoint it is secondary.

VICE CHAIRPERSON MILLER: All right, I hear
that, but when you look at their Certificate of
Occupancy 1is there an error there? Like say, does it
show they made a mistake, because they looked at the
wrong lot or something?

MR. BROWN: Well again, the records
reflect, and there’s been no testimony given that
would indicate anything other than the records reflect
an application filed on Lot 25, and it being acted
upon on that basis.

Now, 1f somebody could prove otherwise,
they certainly haven’t done so yet. And again, I go
back to even now --

CHAIRMAN GRIFFIS: You’'re --

MR. GLASGOW: I think that they flipped
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over who has the burden of proof in this case. The
burden of proof is on the appellant.

MR. BROWN: Well, and I'm saying that based
on the records that I’'ve provided, it shows -- which
is normal in the course of affairs, an application is
filed and acted upon, and a C of O issued.

The irregularity 1is not in this case a
question of substance, but it’s a typographical
problem. I mean, I think all the evidence indicates
that it was issued -- it was applied for and issued
based on Lot 25.

And, in fact, if you stop and think for a
moment, if that were anything other than the case, why
is the 1150 K Street Building owner then racing back
about a month later to fix it. And again, that fix
still relies on the building permit for Lot 25.

MR. GLASGOW: We had two C of Os that were
issued, one for Lot 25 and one for Lot 27.

MR. TAYLOR: Three.

MR. GLASGOW: Three total, three total,
because we have 130 units in the building.

In a condominium building, you get C of Os
as units are finished. So, we had nine units that
were lagging behind in the C of O, and I’d also like

to point out that with respect to Certificates of
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Occupancy and how they are issued, the Certificate of
Occupancy for 1108 K Street, the last one, this is the
appellant’s property, was issued -- the application
was for Lot 817, Square 317, the C of O that was
issued the same day, December 7, 2004, was for Lot 24,
Square 317, so the City must have had some independent
look at what the lot numbers were.

Whether the lot numbers are correct or
incorrect, it totally refutes appellant’s allegation
that Jjust Dbecause you submit a Certificate of
Occupancy one way, the City just takes it blindly and
doesn’t look at it. And, I will enter this into the
record.

MR. TAYLOR: And, to piggyback upon that,
I think it would have been potentially improper for
the zoning technician to have taken the application
that came in and then corrected those errors on the
application.

That was the application as submitted,
then it is up to the zoning technician to take on an
independent review. That is standard procedure.

We’ve had no evidence, or even allegation,
that standard procedure was not followed in this
matter.

I would also just like to interject one
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question, and that 1is, 1f the appellant were
successful here today, what would the appellant gain?
What would the appellant win, a chance for the -- it
seems like what the appellant would win would be a
chance for DCRA --

CHATIRMAN GRIFFIS: Let me cut you off a
little bit, because you are holding no position on
aggrievement, and yet you are arguing that they can’t
think that they are aggrieved.

MR. TAYLOR: Okay, fair enough.

CHAIRMAN GRIFFIS: I don’t think that
question was outside of the Board’s thought in
listening to the testimony.

Mr. Hood is --

MR. HOOD: Mr. Chairman, I know that Ms.
Miller asked how Rodut was aggrieved, Rodut, can you
explain to me, Mr. Brown, in maybe two sentences
because it seems like this is all over the place, I
don’t know if your question was answered, Ms. Miller,
because I didn’t understand the answer if it was. So,
I'm going to ask you to help me simplify a little
more, Jjust give me two sentences. I don’t need that
long version, Jjust the short version, or maybe Ms.
Miller, if you can explain to me, because I didn’t

understand the answer.
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CHAIRMAN GRIFFIS: How are you aggrieved,
clarification.

VICE CHAIRPERSON MILLER: This goes to Mr.
Hood going back to me, but not how are you aggrieved
in general, but, you know, we are hearing how you are
aggrieved, but by what something -- what the Zoning
Administrator did in issuing that Certificate of
Occupancy.

CHATIRMAN GRIFFIS: Or, 1in reverse, how
would you be cured if you were successful in this
appeal and the Certificate of Occupancy wasn’t issued?

MR. BROWN: By virtue of the C of O being
issued, where the building lot number was wrong, but,
more importantly, the Dbuilding was not built in
accordance with the plans, which provided for this
above grade connection, which again, according to what
was applied for was required, and we’ve spoken, and
Mr. Jacobson has indicated that as a result of that
violation, there not being the above grade connection,
the accessibility that he was expecting and was part
of the deal, and part of the permit, wasn’t provided.

So, accessibility to the 1150 K Building
and the parking of 1150 K is a tangible, you know,
grievance.

If the building were in compliance with
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the zoning regulations, was in compliance with the
permit and the zoning regulations as the Certificate
of Occupancy was applied for and issued, there would
have been the above grade connection, and then flowing
from that Mr. Jacobson’s tenants would have had --

CHAIRMAN GRIFFIS: Compliance with the
zoning regulations, how does that aggrieve your client
more so than the general public?

MR. BROWN: Because he owns the building
that was supposed to have --

CHAIRMAN GRIFFIS: What’s the specific, I
mean, we all are aggrieved when the zoning regulations
are violated.

MR. BROWN: But, as a result of the zoning
regulations being violated, the above grade connection
between Mr. Jacobson’s building, Rodut’s building, and
the adjoining 1150 K building, doesn’t exist.

That passageway, and access to parking for
the tenants of the Rodut building, is not something
that benefits or is an aggrievance by the general
public, it’s by the man who owns the building who
doesn’t have the above grade connection, doesn’t have
the accommodation and accessibility to the parking.

CHAIRMAN GRIFFIS: And, was he required to

provide that parking, therefore, is aggrieved by its
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not being provided?

MR. BROWN: Well, he’s required to provide
the parking, and he was also required, from a zoning
perspective -- the parking is not a zoning issue, I
don’t want to mislead you on that.

CHAIRMAN GRIFFIS: Right.

MR. BROWN: That was a contractual matter,
that the adjoining building was part of the quid pro
quo. But, from a zoning perspective, and as part of
the deal, he was required to provide the above grade
connection, where Mr. Jacobson could walk from his
building, through the wall, into the adjoining 1150 K
building, and that has benefit to him personally, his
tenants, and certainly in the use of the parking and
other related matters.

So, literally, the difference is a wall is
there, and he can’t walk, and his tenants and the
parkers can’t walk, from one building to the other.
So, that’s the tangible --

VICE CHATIRPERSON MILLER: Mr. Brown, okay,
let me Jjust jump in here, because we are trying to
figure out what the error is and how you would want it
to be cured, and this is my question. I want to know
if I'm phrasing it right, from what I'm listening and

hearing here.
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It sounds 1like vyou are saying the
Certificate of Occupancy shouldn’t have been issued
because the building wasn’t in compliance with the
building permit, and, therefore, the remedy is that it
should be revoked, I would think, and not issued until
the building is in compliance with that building
permit.

Now, is that wrong? It’s not what you
said in your paper, so we are trying to figure it out
here.

MR. BROWN: Well, the property owner, 1150
K, had an obligation to build the Dbuilding in
accordance with the permit. And, Mr. Glasgow’s brief
indicates that they didn’t build it in accordance with
the permit, because they didn’t build the above grade
connection, but that’s -- Dbesides the construction
defect, that’s a zoning violation.

And so, what should occur is --

VICE CHAIRPERSON MILLER: I mean, was it
that the permit was issued, and it shouldn’t have been
because they didn’t build it in accordance with the
plans? Therefore, you are saying --

MR. BROWN: The building permit was issued
in 2003, so I'm not challenging the building permit.

VICE CHAIRPERSON MILLER: I know you are
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not challenging it, because that would be untimely.
MR. BROWN: Untimely, right.

VICE CHAIRPERSON MILLER: But --

MR. BROWN: But, it’s also --

VICE CHATRPERSON MILLER: -- isn’t that
the error?

MR. BROWN: -- it’s also not --

VICE CHAIRPERSON MILLER: Isn’t that the
error in this case?

MR. BROWN: Pardon?

VICE CHAIRPERSON MILLER: Isn’t that the
error that you are really alleging?

MR. BROWN: What?

VICE CHAIRPERSON MILLER: That they didn’t
build it in compliance with the plans. Am I wrong?
The permit was issued, but the building wasn’t built
in accordance with the plans, which was supposed to
have that connection.

MR. BROWN: The Certificate of Occupancy
could not have been issued properly if it did not
comply with, at that moment, with the =zoning
regulations, that’s -- and so -- pardon me.

VICE CHAIRPERSON MILLER: The zoning
regulations weren’t being complied with then.

MR. BROWN: At the time the C of O
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application was applied for, based on Lot 25, the
above grade connection did not exist creating a single
lot of record, which was how the building was built.

VICE CHAIRPERSON MILLER: Is that a zoning
regulation requirement?

MR. BROWN: Yes.

VICE CHATIRPERSON MILLER: Even though they
were separate properties, that there Dbe the
connection?

MR. BROWN: Yes.

VICE CHAIRPERSON MILLER: That was a zoning
regulation requirement?

MR. BROWN: The zoning regulations, on the
basis of what was Dbuilt and the Certificate of
Occupancy that was applied for, for Lot 25, required
there would be a single lot of record, which required
an above grade connection, which Mr. Glasgow in his
brief has indicated wasn’t built.

MR. GLASGOW: Mr. Chairman, as we said
previously, it was not built on their side. I711
enter into the record a photograph of the above grade
connection that was built on our side of the wall, and
that was in accordance with the building permit.

CHATRMAN GRIFFIS: We have just one

photograph, is that correct?
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MR. GLASGOW: Yes, I Jjust have one down
here.

CHATRMAN GRIFFIS: Okay.

MR. GLASGOW: I didn’t bring the copies.

And, I think that Ms. Miller has put her
hand on this. They keep referencing the building
permit, everything going back to Lot 25 and the
building permit, because I think they can’t show any
error with respect to the Certificate of Occupancy,
and 1if they applied -- and if they had appealed the
building permit this proceeding would have probably
ended a long time ago, just saying this is way out of
time.

CHAIRMAN GRIFFIS: Okay, and that brings us
right to the second point, which we are going to get
through. We are going to do this, I’'m going to hear
limited address of the timeliness issue. We have two
issues before us, but the Board is going to take a
quick break after this, and then we’ll resume, and
we’ll go in accordance with whatever else we need to
do at that point, and how much time we have left of
the afternoon.

Do you want to brief it?

MR. GLASGOW: Just very briefly, Mr.

Chairman.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

192

The timeliness issue is on the basis of
what someone actually did or should have known with
respect to the day period, and the provision for
timeliness, the new regulations on that provide that
the appeal shall be filed within 60 days of the
issuance of the permit or Certificate of Occupancy
that’s being challenged. This was 66 days. I think
they would have had a couple of extra days because of
a holiday, but they are three days out of time.

And, the Board is within its authority to
dismiss this application on being untimely filed,
because it was over 60 days.

CHAIRMAN GRIFFIS: All right, and we’ll
take note of your footnote three, page five, is what
you are indicating if there were additional days set
because of a Saturday and a Monday holiday, which put
it to the 63*@ day, and you are indicating that from
your submission that the appeal was filed on the 9%
of September, 2005, and that’s 66 days past the
Certificate of Occupancy that’s dated the 5™ of July,
2005.

I want to go to you, Mr. Brown, and Mr.
Taylor and Mr. Glasgow will have 30 seconds after.

MR. BROWN: Well, and the regulations which

codify the Court of Appeals doesn’t end the discussion
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on 60 days, it sets it as a minimum, and also subject
to circumstances that are beyond the appellant, my
client’s, control.

I mean, we are talking about three days,
and to put it in context and it’s referenced in my
original filing, but -- and I have a letter that I
want to submit to the record dated August 16", during
this period my client, either directly or through our
offices, was trying to obtain a copy of the C of O,
and, in fact, were unable to do so, such that on
August 16, 2005 I wrote a letter to Lenny Douglass,
who 1is the Acting Head of BLRA, who controls the
permitting process, asking for his assistance on
obtaining the records.

We never got a response to that request,
or we never obtained a copy of the Certificate of
Occupancy from the City. Strangely enough, we did
receive the Certificate of Occupancy in the course of
discovery between the parties. That occurred some
time late in the month of August, and you’ll see in
the filings we have made, where we provide a copy of
the C of 0O, you’ll see that it’s Bates stamped down
here at the bottom, which for us lawyers who are
burdened with this information 1is how you index

documents for exchanging in litigation.
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So, late 1in August, despite all the
efforts we’d made with the City, which I’11 show you
the letter, we got the document finally from Mr.
Glasgow’s client in discovery.

So, the ‘68 rule isn’t hard and fast.
Certainly, in accordance with this letter you will see
that great lengths were -- great lengths were gone to
to try to obtain the documents through the normal
course for the record.

And finally, just, I think, the only --
and the final element is, was there any prejudice
suffered by any of the parties, and I think it’s on
its face evident that there wasn’t as a result of
this. We are talking at most three days, and I don’t
believe any circumstance or prejudice occurred as a
result of three days.

CHATRMAN GRIFFIS: Okay.

And, what was the date stamp that you were
showing us?

MR. BROWN: In litigation, when parties
exchange documents --

CHAIRMAN GRIFFIS: No, I understand that.
Show me the document again, is that your Exhibit A in
your filing-?

MR. BROWN: Yes.
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CHAIRMAN GRIFFIS: And, what’s the date
that it should show?

MR. TAYLOR: I Dbelieve vyou may have
misunderstood, I believe he said Bates stamp --

CHATIRMAN GRIFFIS: Yes.

MR. TAYLOR: -- which is a term of art for
the number that gets placed down there, showing
document sequence.

CHAIRMAN GRIFFIS: But, you were tying that
to a date of which you received it.

MR. BROWN: Well, and I received it after
I wrote the letter to Mr. Douglass.

CHATIRMAN GRIFFIS: I see, thank you. That
is true, I heard a date.

MR. BROWN: Late August, but this number
just indicates that it was exchanged in litigation.
CHATRMAN GRIFFIS: I got ya.

MR. BROWN: That it did not come from DCRA.

CHATRMAN GRIFFIS: Okay.

VICE CHAIRPERSON MILLER: Are you saying
you received the Certificate of Occupancy late August,
is that what you are saying?

MR. BROWN: Yes.

VICE CHAIRPERSON MILLER: You don’t have a

better date than that, but it was late August.
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And --

MR. BROWN: And, quite frankly, it didn’t
come to me directly, because I'm not handling the
litigation, it went through the litigator in charge of
the case, and then filtered through me.

VICE CHATIRPERSON MILLER: But, the
appellant -- somebody representing the appellant got
it in late August, and am I correct, I guess, that --
oh, you filed the appeal September 9", and according
to Mr. Glasgow -- 60 days ran September 6™, is that
right?

MR. BROWN: I believe that’s correct.

VICE CHAIRPERSON MILLER: Okay.

So, we’ll just say that ballpark. So, our
regs say that we can extend the time after 60 days if
there are exceptional circumstances that are outside
the appellant’s control, and could not have been
reasonably anticipated and substantially impaired the
appellant’s ability to file an appeal to the Board.
And, what are those?

MR. BROWN: Well, I can’t, as a practical
matter, file an appeal of a document that I haven’t
received a copy of. That would be irresponsible at
best.

I mean, until I received the Certificate
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of Occupancy --

VICE CHAIRPERSON MILLER: Right, but isn’t
that late August?

MR. BROWN: Yes.

VICE CHAIRPERSON MILLER: Okay.

So, you had it.

MR. BROWN: Yes.

VICE CHAIRPERSON MILLER: So, then what?
There’s something happened in between the time it was
due, the time for an appeal, and when you received it.
Were there some exceptional circumstances?

CHAIRMAN GRIFFIS: She’s saying you’ve got
three weeks until September 9%, why didn’t you file
the appeal timely?

VICE CHAIRPERSON MILLER: September 6".

CHAIRMAN GRIFFIS: 6", I’'m sorry.

MR. BROWN: Well again, you get a document,
you review it, and then you prepare an appeal. The
latter part of August is vacation time, but I think no
one would disagree that from receiving a document in
late August, which is, you know, the basis for filing
an appeal, to turn around and file an appeal in less
than two weeks more than satisfies the standard. And
also, the Board is authorized to extend the deadline

to a period when you could have reasonably had the
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document. I mean --

CHATRMAN GRIFFIS: That’s not strong on the
face of what you are saying here, because, one, even
in the letter that’s dated August 16" you say there
are condominiums going in, shouldn’t they have a C of
O, so there’s an indication that you know there either
is one or there isn’t, which is a huge violation. So,
you are searching for that.

MR. BROWN: Yes.

CHAIRMAN GRIFFIS: So, there’s some -- and
that’s not conclusive for my own whole understanding
of what’s happening here, and then we go on and we say
that you finally found it out, but you needed to form
the appeal, which I can certainly understand, and get
ready to bring it in. However, you are going back to
the fact that you are saying, well, the problem was
this whole thing was able to be occupied based on a
subdivision, taking out 25, going into 27, or whatever
iteration of the lot number it was. Wouldn’t you have
known that the minute the connection wasn’t put
through, or the permit wasn’t, as you were saying,
fully executed? I mean, isn’t there -- isn’t there a
time that you are sitting around waiting for
everything to be complete, or by your own statements

you went to litigation. So, clearly, there’s something
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major that’s gone wrong, and yet, there’s nothing of
error that happened up to that point that makes it
needing, as I'm seeing it, needing beyond August, or
well before that, but I’11 give you to, you know, the
mid-August to say that you would have not been aware
that there was an error committed, right?

Because it 1s, I mean, and I think the
courts have been fairly clear with us, and the Zoning
Commission has also, and that i1s the fact that it’s
not just when you knew, it’s when you should have
known, or, in fact, often times it’s when you could
have known, right? And, I think we’ve been -- and we
are very liberal in our view of that and allowing an
awful lot, but all this pulled together I’'m still not
seeing why it would have taken the time that it did.

MR. BROWN: And, I guess what took -- and
I don’t understand your question about why this took
so long -- I mean, prior to the latter part of August,
from a perspective of my filing the appeal I did --

CHAIRMAN GRIFFIS: Let me see if I can make
it clear. I'm not sure why you would have needed to
have seen the actual Certificate of Occupancy, because
you were alleging a violation that didn’t need to be
-- there’s nothing in the physical typing of that C of

O that 1s in this error. You knew there was an error
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early on, it was well before August 16", I would say,
in my piecing together the chronology of this, you
knew there was the problem.

MR. BROWN: Well, one, from my letter, I
didn’t know a C of O had been issued. Two, I didn’t
know on what basis the C of O was issued and applied
for. So, I didn’t have the facts -- in the appeal I
filed, the information that enabled me to specifically
put together and file that application I did not have
reasonable access to, despite trying, and Mr. Jacobson
trying independently, to obtain the document, we
didn’t have it until late August. And, that’s a
factual matter. And, until I had that information, I
couldn’t have framed the appeal I filed.

MR. TAYLOR: Mr. Chair, if I may interject
one fact that may be helpful here. Certificates of
Occupancy are public records. If someone goes over to
DCRA, writes a check for $7.00, Certificates of
Occupancy are handed out over the counter wupon
application and a $7.00 payment.

CHATIRMAN GRIFFIS: That sure sounds good.
Why would a law firm need to write a letter to try and
get a Certificate of Occupancy there if it’s that
easy?

MR. TAYLOR: You appear to be looking at

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

201
me, and I don’t have an answer for that question.

CHATIRMAN GRIFFIS: You made the statement
it’s easy enough just to write a $7.00 check. I mean,
it seems to me we’ve got, not just this case, but we
have other circumstances where finding information or
getting documents is difficult. So, I wish that was
as helpful a fact as you thought it might be in
stating it, but I don’t think it does. It doesn’t
cure the fact -- I mean, I don’t understand this
letter then. Do you?

MR. TAYLOR: I have no idea of what efforts
were made prior to August 16", so I really have no
answer for that.

MR. BROWN: Well, I mean, I will tell you,
we have a paralegal who has got years of experience
and can get access to things remarkably, and she
wasn’t able to gain access to this document.

Mr. Jacobson’s staff was not able to --

CHAIRMAN GRIFFIS: Right, and that’s not
really the issue. I mean, the issue comes -- well,
there it is, I think I said what I think the issue is.

MR. GLASGOW: Can I have a 30 second
response”?

CHAIRMAN GRIFFIS: Yes, let me just make

sure that any other Board members don’t have questions
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at this point to the timeliness.

All right, Mr. Taylor, did you want to
address it at all beyond that?

MR. TAYLOR: Other than pointing out what
will hopefully be helpful facts, the Government is not
taking a position on the timeliness of this filing,
and will remain very silent.

CHAIRMAN GRIFFIS: Okay, appreciate that.

MR. GLASGOW: All right, quickly, just with
respect to the letter, as the Chairman has talked
about, that people are moving into a condominium
building, you have to know that there must be a
Certificate of Occupancy, or there is a huge issue.

And next, with respect to the regulations
themselves, it does say in the administrative
decision, had notice or knowledge of the decision
complained of, or reasonably should have had notice.
And then, the last piece under D2, if the Board is
going to extend the 60 day filing the extension of
time will not prejudice the parties to the appeal.
Well, there’s huge prejudice to someone who is having
a Certificate of Occupancy potentially revoked, when
people who have signed contracts to buy units within
a condominium building are moving into it. That'’s

substantial collateral damage, as a result of the
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dispute between these two adjacent property owners,
and it spills over to all kinds of third parties, and
that is why, with respect to this type of action,
which, you know, I continue to understand the issue
that the appellants have, it’s sort of like they wish
they had appealed the building permit timely, but they
didn’t, so the Certificate of Occupancy is out there,
so go after that, because they would have known a long
period of time with respect to the doorway, whatever
their position was on the doorway that was constructed
on one side of the lot line and wasn’t constructed on
the other side, that building is up getting topped
out, it’s getting finished out, nobody has moved in
yet, you know the doorway in there on your building.
You may or may not know what was constructed on our
side of the building, but vyou sure know what’s
constructed on the 1108 side, and I think from that
situation, and given those facts and circumstances,
this clearly is untimely.

MR. BROWN: Mr. Chair, just briefly --

CHAIRMAN GRIFFIS: Ms. Miller, did you want
to follow up?

VICE CHAIRPERSON MILLER: Do we know when
the building was under roof? If we don’'t --

MR. GLASGOW: Probably fall of the year
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before. It takes close to a year to finish out the
interior of the building.

VICE CHAIRPERSON MILLER: Okay, thank you.

MR. BROWN: Mr. Chair, if I could just
respond briefly.

At most, worse case scenario, we are
talking about a three-day period, just the strictest
60 day, no exception rule, three days. It’s difficult
to anticipate any real prejudice during that period of
time, and also, you have to remember that also the C
of O was issued in July, but in August, long before
the appeal was filed, the building owner, the 1150 K
building owner, was already, by his own accounts, un
satisfied with this C of O, such that he had to obtain
new ones.

So, you know, I think --

MR. GLASGOW: We obtained additional
Certificates of Occupancy for other units that were
finished.

MR. BROWN: Well, it seems to me he’s
obtained C of Os for -- that were corrective of the
one that we are appealing.

MR. GLASGOW: We had 130 --

MR. BROWN: I mean, we are only talking

three days, and I think given the strong showing of
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the unavailability of the document which forms the
basis of the appeal, that the three day, at most three
day extension, 1s warranted.

CHATIRMAN GRIFFIS: Okay, understood, thank
you all very much on those two elements.

We’1ll be back in ten minutes.

(Whereupon, at 4:52 p.m., a recess until

5:02 p.m., this same day.)
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E-V-E-N-TI-N-G S-E-S-5S-I-0-N

5:06 p.m.

CHATIRMAN GRIFFIS: Very well, let’s resume.

MR. BROWN: Mr. Chair, could --

CHATIRMAN GRIFFIS: Yes.

MR. BROWN: -- we just discuss timing?

CHAIRMAN GRIFFIS: Timing? Sure, as in
today?

MR. BROWN: Yes.

CHATIRMAN GRIFFIS: Sure.

MR. BROWN: Just to clarify that as we go
forward, what your expectations are.

CHAIRMAN GRIFFIS: Good, let me lay it out
here.

I think we’ve heard the preliminary
matter, the Motion to Dismiss, and, obviously, we’ve
gone through on two elements of it. I believe the
Board would like to act on those two elements at this
time, and then we will, depending on that action, move
forward with the rest of the schedule.

To that, let me begin by just stating that
we will open up the discussion and deliberation of the
Board’s on the two elements, first of timeliness, and
second of whether Rodut is an aggrieved party with

standing to bring the appeal.
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Ms. Miller?

VICE CHAIRPERSON MILLER: Mr. Chairman, I
suggest that we proceed under motion, to discuss this
under -- I mean, yes, so I would move to grant the
Motion to Dismiss BZA Appeal No. 17430.

CHATIRMAN GRIFFIS: Is there a second?

MR. MANN: Second.

CHATRMAN GRIFFIS: Thank you, Mr. Mann.

Ms. Miller, your motion.

VICE CHAIRPERSON MILLER: I would move to
dismiss on grounds of timeliness. The Board lacks
jurisdiction if the appeal 1is not filed within 60
days, unless there’s a showing of exceptional
circumstances that are outside of the appellants
control and could not have been reasonably
anticipated, and substantially impaired the
appellant’s ability to file an appeal to the Board,
and I'm reading from our regulations, 3112.2.

In this case, it’s uncontested that the
appeal was filed three days late, and the appellant
failed to identify any exceptional circumstances that
I heard that were outside of their control, that
impaired the appellant’s ability to file the appeal.
I think it’s, basically, as simple as that.

CHAIRMAN GRIFFIS: Good.
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VICE CHAIRPERSON MILLER: And, I would add,
I guess, the appellant was represented by counsel, who
was aware of the Certificate of Occupancy in time to
file the appeal in a timely manner. So, he had actual
knowledge, not Jjust that they should have had
knowledge, which they should have had it also based on
the proximity to the building, and I understand they
are in litigation also.

CHATRMAN GRIFFIS: Very well.

Others on the motion?

MR. HOOD: Mr. Chairman --

CHATIRMAN GRIFFIS: Yes.

MR. HOOD: -- I would add, I don’t know if
Mr. Brown had expounded as much as he should have for
me to be convinced, so I would agree with Commissioner
-— I mean, Board Member Miller.

He mentions no hard and fast rule, I think
when the Zoning Commission crafted this language, in
which I participated, we crafted it so it would be
advantageous and help the BZA. And it says, the
administrative decisions have notice or knowledge, so
I think that’s the key phrase, and I would agree with
Board Member Miller.

VICE CHAIRPERSON MILLER: I just want to

respond to that also.
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Where there’s no hard and fast rule 1is,
there is an allowance for extenuating circumstances,
but there weren’t any identified in this case.

MR. HOOD: I would agree with that.

CHAIRMAN GRIFFIS: Others?

Very well, I take issue with a couple of
things, but not with the substance and the intent of
the direction. First of all, I don’t think it matters
in our timeliness whether one has counsel or not
counsel, but I think the important aspect of that was
the larger record that we had in front of us that we
could evaluate the timeliness and the previous
actions.

I think in my position, in terms of
support of this motion to uphold the Motion to Dismiss
the appeal, I have to go in conjunction with the
arguments and the facts that we received, or the legal
reasoning in some respects of the aggrieved party and
position.

And, it really comes down to the fact, as
I started this out, that there is an issue here.
There’s certainly a conflict here, and, believe me, I
searched long to try and find where we had any role to
play 1in this, Dbecause I would love to cure a

difficulty and a problem. And, not seeing it, and not
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fully understanding it, which was appropriate because
of the fact that I didn’t find that it was rising to
a level past the threshold to make this an appealable
element and issue for this body, for the BZA.

And, what does that mean, and really it
goes to not making a fundamental statement, that is,
well, making a statement that I don’t find that it was
persuasive, or that it was aggrieved, it doesn’t mean
that they are not, or harmed in any way by the
agreements or contracts that may have been entered
into 1it, but it was not shown 1in the written
submissions by all those participating, and in the
briefings that we’ve had today, that anything would be
cured, or anything would be aggrieved, by the issuance
of the C of O.

And, going into that, I had to try and
find out, you know, the basis, not fundamentally
whether there was an error or was not an error, but at
least an understanding of an error, and that would
have evidence or help to evidence how one might be
harmed.

Going to that, and then on top of -- well,
with all those informations, knowing how long it’s
been going on, and we walk into the timing issue, I

think that this was appearing to be a battle that will
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obviously be dealt with in other venues, and didn’t
rise to the level of either aggrieved or timeliness,
in terms of being heard by this Board.

Perhaps, we saved everybody an awful lot
of time, as I’'m not sure we would have gotten into
further substantive, but I don’t think that’s where we
are in terms of assessing these two elements.

Again, I would tend to agree with the
timeliness issue, we do, and it has been much more
severe and harsh, quite frankly, as the Board is
looking at this, I think we let a lot in, in terms of
understanding, but our decision, it is a very, very
sharp knife that we cut with 1in terms of the
timeliness issue. And, it is for the importance of
fairness and equity with all those, whether it be one
that holds a permit, or gets a C of O, whether it’s
new tenants that are moving in that have purchased, or
whether it’s somebody that has an issue, we all need
to understand exactly what the timing is and what the
responsibilities are.

In this particular case, I tend to agree
that there was opportunity, and there was nothing
outside of any normal occurrence, that would have
precluded putting in an appeal, and I think we make it

fairly easy to do so.
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And, as is seen in this particular case,
we make it fairly easy also to enlarge, often times,
if there’s good <reasoning, to take 1in other
information in order to form and really focus an
appeal.

With that, I’'11 --

VICE CHAIRPERSON MILLER: Can I --

CHATIRMAN GRIFFIS: -— Ms. Miller.

VICE CHAIRPERSON MILLER: I'm sorry, I just
want to make one more point in response to what you’ve
said.

I probably displayed this earlier, but I
think that the error, the zoning error that’s really
being complained of here, relates to the issuance of
the building permit.

And, missing the boat in filing a timely
appeal on a building permit can’t be corrected by then
filing an appeal on a Certificate of Occupancy, which
would be another issue before us if it wasn’t already
untimely.

But, you have to -- well, anyway, I think
that we have stated that in another case, and I think
that that’s a concept that has to be kept in mind.
The issue really didn’t, as I could tell, relate to

the Certificate of Occupancy.
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CHATRMAN GRIFFIS: Okay.

And, I appreciate that comment, I disagree
with you, that really is vested in the appeal, or
rather in the permit. I think it’s probably in the
subdivision, I think none of it really goes to
directly the zoning impact, but the contractual
relationship of how this was to progress, in whatever
means, and I don’t think we have that in front of us
to note it.

But, what changed the situation, in my
understanding, was more of the subdivision than the
actual granting of the permit.

But again, that takes kind of a direction
that we don’t need to go at this point.

Let me open it up to others.

Any further discussion or deliberation?

Very well then, we do have a motion before
us that’s been seconded. The motion is to dismiss the
appeal, to uphold the Motion to Dismiss the appeal
based on timeliness and also standing as an aggrieved
person, and I would ask for all those in favor of the
motion to signify by saying aye.

(Ayes.)

CHATIRMAN GRIFFIS: Any opposed?

Abstaining?
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Very well, Ms. Bailey, 1if you wouldn’t
mind recording the vote.

MS. BAILEY: Mr. Chairman, the Board has
voted 5:0:0 to uphold the property owner’s Motion to
Dismiss the appeal, based on timeliness. Ms. Miller
made the motion, Mr. Mann seconded, Mr. Griffis, Mr.
Etherly and Mr. Hood are in agreement.

CHATRMAN GRIFFIS: Excellent, thank vyou
very much, Ms. Bailey.

Is there any other business for the Board
this afternoon?

MS. BAILEY: That’s it, Mr. Chairman.

CHATRMAN GRIFFIS: Very well.

Thank you all very much, we do appreciate
it, well done, and if there’s no further business then
let’s adjourn.

(Whereupon, the above-entitled matter was

concluded at 5:16 p.m.)
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